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At  this  hearing  the  Subcommittee  will  receive  testimony  on  H.R.  5,  a  bill  which 
would  amend  the  National  Labor  Relations  Act  and  the  Railway  Labor  Act  to  prohibit 
employers  from  permanently  replacing  striking  employees  who  are  willing  to  return  to 
work  after  a  strike.  H.R  5  has  186  cosponsors.  The  bill  has  been  referred  jointly  to  the 
Committee  on  Education  and  Latwr  (which  has  jurisdiction  over  the  National  Labor 
Relations  Act  governing  employees  in  most  industries),  the  Committee  on  Energy  and 
Commerce  (which  has  jurisdiction  over  the  Railway  Labor  Act  provisions  governing  railroad 
employees),  and  the  Committee  on  Public  Works  and  Transportation  (which  has  jurisdiction 
over  Railway  Labor  Act  provisions  governing  airline  employees). 

The  Committee  on  Public  Works  and  Transportation  considered  similar  legislation  in 
the  102nd  Congress.  In  1991.  the  bill  was  reported  to  the  House  by  all  three  committees  of 
jurisdiction  and  then  passed,  by  a  vote  of  247  to  182.  However  in  1992,  a  companion  bill 
failed  in  the  Senate  when  a  motion  to  invoke  cloture  and  end  debate  failed  to  obtain  the 
necessary  60  votes  ( the  last  vote  on  cloture  was  57  to  42). 
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2 
In  the  103rd  Congress,  H.R.  5  is  supported  by  the  Clinton  Administration,  while  in 
the  102nd  Congress  the  bill  was  opposed  by  the  Bush  Administration.  Thus  far  in  the  103rd 
Congress  the  only  action  taken  has  been  a  hearing  by  the  Subcommittee  on 
Labor-Management  Relations  of  the  Committee  on  Education  and  Labor.  The  Committee 
on  Education  and  Labor  has  tentatively  scheduled  a  mark-up  for  May  5. 

For  the  Subcommittee's  background  on  the  arguments  for  and  against  H.R.  5,  we 
have  attached  to  this  summary  excerpts  from  the  Committee's  report  in  the  102nd  Congress. 
The  factual  data  in  the  report  on  permanent  replacements  is  still  correct;  since  1991.  there 
has  not  been  any  strikes  at  major  airlines  in  which  permanent  replacements  were  hired. 
The  main  arguments  against  the  legislation  are  found  in  the  attached  minority  views 
submitted  by  12  Republican  members  of  the  Committee. 

The  witness  list  is  still  being  arranged.  The  expected  witnesses  will  include  a 
spokesmen  for  the  Administration,  the  Air  Transport  Association,  a  group  of  airUne  unions, 
and  the  Employment  Policy  Foundation. 


103d  congress 
1st  Session 


H.R.5 


To  amend  the  National  Labor  Relations  Act  and  the  Railway  Labor  Act 
to  prevent  discrimination  based  on  participation  in  labor  disputes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  5,  1993 

Mr.  Clay  introduced  the  following  bill;  which  was  referred  to  the  Committee 

on  Education  and  Labor 

February  24,  1993 

Rereferred  jointly  to  the  Committees  on  Education  and  Labor,  Energy  and 

Commerce,  and  Public  Works  and  Transportation 


A  BILL 

To  amend  the  National  Labor  Relations  Act  and  the  Railway 
Labor  Act  to  prevent  discrimination  based  on  participa- 
tion in  labor  disputes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION    1.    PREVENTION    OF    DISCRIMINATION    DURING 

4  AND  AT  THE   CONCLUSION   OF   LABOR  DIS- 

5  PUTES. 

6  Section  8(a)  of  the  National  Labor  Relations  Act  (29 

7  U.S.C.  158(a))  is  amended— 

(VII) 


VIII 


2 

1  (1)  by  striking  the  period  at  the  end  of  para- 

2  graph  (5)  and  inserting  ";  or",  and 

3  (2)  by  adding  at  the  end  thereof  the  following 

4  new  paragraph: 

5  "(6)  to  promise,  to  threaten,  or  to  take  other 

6  action — 

7  "(i)  to  hire  a  permanent  replacement  for 

8  an  employee  who — 

9  "(A)  at  the  commencement  of  a  labor 

10  dispute  was  an  employee  of  the  employer 

11  in    a   bargaining   unit   in   which   a   labor 

12  organization — 

13  "(I)  was  the  certified  or  recog- 

14  nized  exclusive  representative,  or 

15  "(II)  at  least  30  days  prior  to  the 

16  commencement    of    the    dispute    had 

17  filed   a   petition   pursuant  to   section 

18  9(c)(1)  on  the  basis  of  written  author- 

19  izations  by  a  majority  of  the  unit  em- 

20  ployees,  and  the  Board  has  not  com- 

21  pleted  the  representation  proceeding; 

22  and 

23  "(B)  in  connection  with  that  dispute 

24  has  engaged  in  concerted  activities  for  the 

25  purpose  of  collective  bargaining  or  other 


IX 
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1  mutual    aid    or    protection    through    that 

2  labor  organization;  or 

3  "(ii)  to  withhold  or  deny  any  other  employ- 

4  ment  right  or  privilege  to   an  employee,  who 

5  meets  the  criteria  of  subparagraphs   (A)   and 

6  (B)  of  clause  (i)  and  who  is  working  for  or  has 

7  unconditionally  offered  to  return  to  work  for 

8  the  employer,  out  of  a  preference  for  any  other 

9  individual  that  is  based  on  the  fact  that  the  in- 

10  dividual  is  performing,  has  performed,  or  has 

11  indicated  a  Avillingness  to  perform  bargaining 

12  unit  work  for  the  employer  during  the  labor  dis- 

13  pute.". 

14  SEC.  2.  PREVENTION  OF  DISCRIMINATION  DURING  AND  AT 

15  THE  CONCLUSION  OF  RAILWAY  LABOR  DIS- 

16  PUTES. 

17  Paragraph  Fourth  of  section  2  of  the  Railway  Labor 

18  Act  (45  U.S.C.  152)  is  amended— 

19  (1)  by  inserting  "(a)"  after  ''Fourth.";  and 

20  (2)  by  adding  at  the  end  the  following: 

21  "(b)  No  carrier,  or  officer  or  agent  of  the  carrier, 

22  shall— 

23  "(1)  offer  or  grant  the  status  of  a  permanent 

24  replacement  employee  to  an  individual  for  perform- 

25  ing  work  in  a  craft  or  class  for  the  carrier  during 


4 

1  a  dispute  which  involves  the  craft  or  class  and  which 

2  is  between  the  carrier  and  the  labor  organization 

3  that  is  acting  as  the  collective  bargaining  representa- 

4  tive  involved  in  the  dispute;  or 

5  "(2)  offer  or  grant  an  individual  any  other  em- 

6  ployment  preference  based  on  the  fact  that  such  in- 

7  dividual  performed  work  in  a  craft  or  class,  or  indi- 

8  cated  a  willingness  to  perform  such  work,  during  a 

9  dispute  over  an  individual  who — 

10  "(A)  was  an  employee  of  the  carrier  at  the 

1 1  commencement  of  the  dispute; 

12  "(B)  in  connection  with  such  dispute  has 

13  exercised  the  right  to  join,  to  organize,  to  assist 

14  in  organizing,  or  to  bargain  collectively  through 

15  the  labor  organization  that  is  acting  as  the  col- 

16  lective  bargaining  representative  involved  in  the 

17  dispute;  and 

18  "(C)  is  working  for,  or  has  unconditionally 

19  offered  to  return  to  work  for,  the  carrier.". 


TO  AMEND  THE  NATIONAL  LABOR  RELA- 
TIONS ACT  AND  RAILWAY  LABOR  ACT  TO 
PREVENT  DISCRIMINATION  BASED  ON  PAR- 
TICIPATION IN  LABOR  DISPUTES 


WEDNESDAY,  MAY  5,  1993. 

House  of  Representatives, 
Subcommittee  on  Aviation, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:35  a.m.,  in  Room 
2253,  Raybum  House  Office  Building,  Hon.  James  L.  Oberstar 
(chairman  of  the  subcommittee)  presiding. 

Mr.  Oberstar.  The  Subcommittee  on  Aviation  will  please  come 
to  order.  . 

I  apologize  for  the  late  start  due  to  America's  crumblmg  mfra- 
structure  or  more  precisely,  lack  of  surface  traffic  control,  the  con- 
text of  this  subcommittee's  work.  If  we  had  the  kind  of  control  on 
America's  highways  that  we  have  in  the  airways,  there  wouldn't 
have  been  a  two-car  accident  at  the  Lincoln  Memorial  and  a  25- 
minute  drive  across  Memorial  Bridge.  I  can  walk  backwards  faster 
than  that. 

Today  we  meet  to  consider  again  H.R.  5,  legislation  to  amend  the 
National  Labor  Relations  Act  and  the  Railway  Labor  Act  to  pro- 
hibit employers  fi-om  permanently  replacing  workers  who  exercise 
their  right  to  strike  or  from  otherwise  discriminating  against  strik- 
ing employees. 

Hiring  replacement  workers  is  not  a  new  phenomenon  m  labor 
management  relations.  It  has  been  used  rather  vigorously  in  the 
last  decade,  but  it  is  the  practice  that  characterized  management 
for  the  nearly  first  200  years  of  the  industrial  revolution  in  Amer- 
ica. 

It  was  what  an  employer  did  before  employees  had  the  right  to 
strike,  had  the  right  to  organize,  to  bargain  collectively  to  improve 
their  economic  condition  with  respect  to  their  employers,  and  when 
an  employee  earned  an  employer's  dissatisfaction,  someone  else 
took  that  worker's  place.  It  was  just  that  simple  before  the  Wagner 
Act. 

The  right  to  organize  and  to  bargain  collectively  is  a  much  newer 
phenomenon  characteristic  of  only  the  last  60  years,  roughly,  of 
labor  relations  when  labor  won  its  right  to  bargain  collectively,  to 
organize,  to  withhold  services  in  what  is  generally  understood  as 
labor's  Magna  Carta. 

(1) 


Replacing  workers  who  withhold  their  services  is  a  reversion  to 
an  earlier  one-sided  management-labor  relationship.  Hiring  of  per- 
manent replacements  has  legally  been  permissible  since  1938 
\inder  the  so-called  Mackay  Rule  in  a  Supreme  Court  decision  of 
that  year. 

Employers,  however,  generally  did  not  take  advantage  of  that  ht- 
tle  opening  in  the  law  under  the  Supreme  Court  niling,  certainly 
not  as  a  generalized  practice  until  the  1980s,  until  what  I  judge  a 
landmark,  milestone  action.  When  the  air  traffic  controllers  w^ed 
out,  President  Reagan  fired  them,  and  replaced  them  permanently 
with  other  air  traffic  controllers. 

If  the  Chief  Executive  Officer  of  the  United  States  can  fire  his 
employees  and  permanently  replace  them,  so  could  the  Chief  Exec- 
utive Officer  of  every  corporation  in  America,  2ind  it  began.  The 
practice  was  spurred  on  by  the  wave  of  mergers  and  leveraged 
buyouts  that  left  airlines  with  huge  amounts  of  debt  and,  in  some 
cases,  in  the  hands  of  owners  who  had  an  anti-union  bias,  des- 
perately needed  to  increase  their  cash  flow  to  meet  high  interest 
costs  resulting  from  mergers  £ind  buyouts  and  who  took  a  tougher 
line  in  their  bargaining  with  unions. 

Since  1981,  there  have  been  eight  strikes  in  the  cdrline  industry, 
five  of  which  resulted  in  permanent  replacements  being  hired.  The 
total  number  of  union  workers  displaced  was  well  over  16,000. 

Two  years  ago,  this  subcommittee  in  the  last  Congress  reported 
our  portion  of  H.R,  5.  The  full  committee  reported  the  bill  and  the 
legislation  passed  the  House.  The  Senate,  however,  could  not  in- 
voke cloture  and  the  bill  died. 

In  this  Congress,  President  Clinton,  has  indicated  his  willingness 
to  sign  the  legislation.  He  said,  send  it  to  me  and  I  will  sign  it.  So 
we  are  hoping  to  get  this  legislation  moving  again. 

We  have  had  extensive  hearings  in  the  last  Congress.  I  don't 
think  hearings  need  to  be  as  extensive  or  in  depth,  we  know  the 
issues.  I  think  we  probably  know  where  the  votes  are  on  this  com- 
mittee on  this  issue,  and  we  need  not  spend  an  enormous  amount 
of  time  on  it. 

In  my  judgment,  H.R.  5  is  needed  to  protect  the  right  guaranteed 
to  Americans  in  the  Wagner  Act.  Collective  bargaining  is  meaning- 
less if  one  side  can  dismiss  the  other.  I  guess  I  feel  that  more 
strongly,  having  grown  up  in  a  union  family,  having  walked  the 
picket  line,  having  had  to  come  home  on  a  Saturday  night  during 
a  159-day  strike,  what  proved  to  be  a  159-day  strike  and  saying  to 
my  father,  what,  soup  again?  He  said,  yes,  you  will  be  damn  lucky 
to  have  soup. 

Didn't  have  strike  funds  in  those  days,  didn't  have  food  stamps, 
didn't  have  a  whole  lot  of  things.  What  we  did  have  was  a  convic- 
tion that  workers  needed  a  better  shake  in  the  economics,  health 
care,  retirement  rights,  and  that  is  what  people  fought  for.  That  is 
what  I  grew  up  with,  that  is  what  I  understand.  That  is  why  I 
think  this  right  is  important. 

Mr.  Oberstar.  The  Chair  recognizes  the  gentleman  from  Penn- 
sylvania, Mr.  Clinger. 

Mr.  Cl^GER.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  the  collective  bargaining  process  I  think  is  alive 
and  well.  For  over  50  years,  labor  and  management  have  been  able 


to  negotiate  wage  and  compensation  packages  that  are  both  fair  to 
the  employee  and  help  keep  our  industries  on  a  competitive  footing. 

This  process  has  not  been  without  significant  pain,  as  witnesses 
will  attest  this  morning  during  our  hearing.  There  have  been  cases 
where  companies  have  chosen  to  disenfi-anchise  segments  of  their 
work  force,  and  in  a  couple  of  rare  instances,  entire  work  forces  in 
order  to  eliminate  a  union  presence  on  their  property. 

Recent  events  in  our  economy  are  presumed  to  encourage  em- 
ployers to  use  replacement  workers  with  increasing  frequency.  The 
LBO  binge  fostered  by  Wall  Street  in  the  1980s  left  many  compa- 
nies saddled  with  huge  debts,  often  forcing  them  to  reduce  their 
labor  costs  through  whatever  means  might  be  available  to  them. 
Recent  declines  in  the  industry  have  also  put  pressure  on  manage- 
ment to  reduce  costs. 

Proponents  of  H.R.  5  might  suggest  that,  under  these  cir- 
cumstances, companies  would  consider  inviting  a  strike  in  order  to 
substitute  employees  with  less  expensive  new  hires,  but  experience 
has  shown  otherwise.  Management  and  labor  realize  that  they 
must  cooperate  to  preserve  jobs  and  market  share  and  to  assure 
the  long-term  viability  of  the  employer. 

Looking  specifically  at  the  air  carrier  industry,  it  must  now  com- 
pete in  a  global  economy,  will  continue  to  have  to  compete  in  that 
economy  with  huge  dissimilarities  in  wage  and  material  costs  on  a 
country-by-country  basis. 

It  is  my  belief  that  the  pervasiveness  of  global  competition  will 
no  doubt  result  in  serious  and  significant  new  labor-management 
negotiations  here  at  home  as  American  industries  strive  to  compete 
in  this  new  global  economy. 

H.R.  5  is,  in  my  opinion,  a  misguided  effort  that  is  portrayed  by 
its  supporters  as  a  means  to  level  the  playing  field.  To  the  con- 
trary, this  legislation  will  dramatically  skew  the  collective  bargain- 
ing process  to  the  point  that  management  and  owners  will  be  held 
hostage  to  the  whims  of  a  few  employees  who,  for  whatever  reason, 
choose  to  strike  knowing  that  no  matter  the  merits  of  their  claim, 
their  jobs  will  be  protected. 

H.R.  5,  in  my  opinion,  holds  out  a  false  promise  of  job  security. 
If  it  is  enacted,  it  will  have  the  opposite  effect.  It  has  the  very  real 
promise  of  throwing  many  employees  out  of  work  if  labor  costs  es- 
calate high  enough  to  push  the  prices  of  domestically  produced 
goods  and  services  beyond  the  reach  of  consumers.  And  jobs  will, 
in  my  opinion,  then  be  lost. 

So  although  I  am  strongly  opposed  to  H.R.  5  in  its  present  form, 
I  find  myself  in  some  sympathy  with  its  objectives  because  of  the 
manner  in  which  a  few  in  the  air  carrier  industry  have  acquitted 
themselves  during  the  last  decade. 

There  have  been  several  well-publicized  instances  where  man- 
agement has  used  replacement  workers  not  as  a  bargaining  weap- 
on to  negotiate  contracts  in  good  faith,  but  simply  as  a  means  to 
drive  unions  off  their  property.  Those  efforts  were  seriously  mis- 
guided, and  in  the  end,  the  companies  and  its  employees  suffered 
dire  financial  harm  in  part  because  of  those  activities. 

Despite  these  rare  episodes,  the  air  carrier  industry  stsinds  at  the 
top  of  the  American  economy  with  a  work  force  that  is  one  of  the 
most  highly  compensated  and  productive.  Indeed,  their  average 


wages  are  the  envy  of  many,  yet  air  travel  continues  to  thrive,  al- 
though the  industry  itself  is  not  thriving  so  well  at  the  moment. 

The  prospect  of  H.R.  5  casts  a  pall  on  these  achievements.  I  fear 
that  the  highly  skilled  work  force  needed  to  successfully  operate  an 
air  carrier  would  use  the  new  powers  granted  by  this  legislation  to 
push  ticket  prices  to  a  point  that  many  people  could  no  longer  af- 
ford to  travel. 

That  would  mean  that  jobs  would  be  lost,  the  number  of  air  car- 
riers would  shrink  even  further  which  we  cannot  really  afford  at 
this  point  when  we  have  already  lost  too  many,  resulting  in  a  re- 
duction of  the  purchase  of  goods  and  services  from  vendors  which 
I  think  would  further  damage  the  economy. 

So,  Mr.  Chairman,  I  regret  the  decision  for  the  House  leadership 
to  promote  H.R.  5  as  a  pro-labor  bill.  In  all  sincerity,  I  believe  this 
bill  will  harm  industry,  its  employees,  and  ultimately  our  economy. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  I  thank  the  gentleman  for  his  statement. 

Mr.  Collins. 

Mr.  Collins  of  Georgia.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  appreciate  under  your  leadership  the  sub- 
committee holding  this  hearing  on  the  impact  of  H.R.  5  on  the  air- 
line industry.  The  legislation  proposes  to  ban  the  permanent  re- 
placement of  workers  who  are  on  strike,  and  I  recognize  there  has 
been  quite  a  bit  of  history  on  the  measure  prior  to  today. 

I  have  had  a  great  deal  of  input  from  the  3rd  District  of  Georgia 
on  both  sides  of  the  issue.  I  have  a  very  clear  interest  here. 

Mr.  Chairman,  our  interest  is  for  companies  to  stay  strong  and 
healthy  here  in  the  United  States  to  provide  not  only  jobs,  but  good 
jobs  for  American  workers.  We  must  stop  the  flow  of  American 
businesses  and  American  jobs  from  going  to  other  countries  where 
management  finds  cheaper  labor,  cheaper  property  and  facilities, 
and  more  advantageous  tax  treatment.  I  believe  H.R.  5  would  have 
the  effect  of  pushing  more  businesses  out  of  this  country. 

I  do  not  like  strikes.  Strikes  often  have  negative  effects  on  work- 
ers and  companies.  I  have  seen  too  much  of  the  pain  and  devasta- 
tion of  families  suffering  from  strikes.  I  have  a  lot  of  former  East- 
em  Airlines  employees  in  the  3rd  District  of  Georgia. 

Also  realize  that  labor  sometimes  feels  that  the  only  alternative 
is  to  strike,  but  under  cxirrent  law,  we  have  provisions  and  proce- 
dures to  resolve  differences.  That  system  is  based  on  a  level  play- 
ing field  for  both  parties  where  labor  and  management  are  both 
motivated  to  settle. 

H.R.  5  would  upset  that  balance.  I  believe  this  bill  would  be  a 
strike  maker  and  not  a  strike  breaker.  It  would  encourage  strikes, 
as  workers  may  be  led  to  believe  that  they  can  strike  without  pen- 
alty. 

With  the  airline  industry  in  as  critical  a  state  as  it  is  today,  it 
would  seem  to  me  that  it  behooves  labor  and  management  to 
stretch  their  resources,  their  capacity,  and  their  capabilities  to 
work  toward  any  innovative  means  to  resolve  issues  in  the  best  in- 
terests of  the  company.  And  make  no  mistake,  the  company  is  its 
employees,  labor  and  management,  particularly  in  the  labor  inten- 
sive airline  industry.  It  is  the  employees  who  bring  success  or  fail- 
ure. 


In  closing,  Mr.  Chairman,  I  would  leave  with  the  parties  my  own 
desires  to  see  their  energies  diverted  from  conflict  and  instead  ex- 
erted in  concert  toward  building  a  successful  airline  from  which  all 
can  derive  equitable  benefits  and  in  which  all  can  take  great  pride. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Thank  you,  Mr.  Collins. 

Mr.  Duncan. 

Mr.  Duncan.  I  have  no  statement  at  this  time. 

Mr.  Oberstar.  Mr.  Kim. 

Mr.  Kim.  Not  at  this  time. 

Mr.  Oberstar.  Now,  I  would  like  to  insert  into  the  record  state- 
ments received  from  our  colleagues  in  the  House.  These  statements 
are  from  Mr.  Blackwell  of  Pennsylvania;  Mr.  Costello  of  Illinois; 
Mr.  Ewing  of  Illinois;  Mr.  McKeon  of  California;  and  Ms.  Shepherd 
of  Utah. 

[Statements  referred  to  follow:] 


STATEMENT  OF  CONGRESSMAN  LUCIEN  E.  BLACKWELL 

BEFORE  THE  SUBCOMMITTEE  ON  AVIATION 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

MAY  5,  1993 


MR.CHAIRMAN,  BEFORE 
COMING  TO  CONGRESS,  I 
SERVED  AS  A  LABOR  LEADER 
FOR  OVER  THIRTY  YEARS. 


-    2    - 


MY  LABOR  EXPERIENCE 
PROVIDED  ME  WITH  UNIQUE 
INSIGHT  ON  THE  ISSUE  BEFORE 
US  TODAY,  AND  THAT  IS  WHY 
I  AM  A  CO-SPONSOR  OF  H.R.  5, 
A  BILL  TO  PROHIBIT  THE 
PERMANENT  REPLACEMENT 
OF  STRIKING  WORKERS. 


3    - 


ACCORDINGLY,  I  WANT  TO 
COMMEND  YOU,  MR. 
CHAIRMAN,  FOR  YOUR 
RECOGNITION  OF  AND 
CONCERN  WITH  THE  RIGHTS 
OF  EMPLOYEES. 


-    4 


I  BELIEVE  THE  TIME  HAS 
COME  TO  RESTORE  A  LEVEL 
PLAYING  FIELD  TO  LABOR- 
MANAGEMENT  RELATIONS  IN 
THIS  COUNTRY. 


10 

-    5    - 

SAFEGUARDING  THE  RIGHT  TO 
STRIKE  WILL  RESTORE 
BALANCE,  BY  PROVIDING 
THAT  STRIKING  WORKERS 
MAY  NOT  BE  PERMANENTLY 
REPLACED  EITHER  BY  NEW 
HIRES  OR  BY  CROSS-OVER 
WORKERS  WITH  LESS 
SENIORITY  THAN  THE 
STRIKER. 
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-    6 


H.R.  5  IS  DESIGNED  TO 
ELIMINATE  THE  LOOPHOLE  IN 
THE  LAW  THAT  ALLOWS 
EMPLOYERS  TO  DISCHARGE 
THEIR  EMPLOYEES  FOR 
ENGAGING  IN  A  LAWFUL 
ECONOMIC  STRIKE,  WHILE 
PERMITTING  EMPLOYERS  TO 
"PERMANENTLY  REPLACE" 
THOSE  EMPLOYEES. 
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7    - 


THIS  BILL  WILL  RESTORE  THE 
STATUS  QUO  WHICH  EXISTED 
FOR  FORTY  YEARS  BEFORE 
EMPLOYERS  BEGAN  TO  USE 
THE  TACTIC  OF  HIRING 
PERMANENT  REPLACEMENTS. 
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-    8 


THE  LOOPHOLE,  WAS 
CREATED  BY  A  1938  SUPREME 
COURT  DECISION. 
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-    9    - 


BEFORE  THEN,  FEDERAL 
LABOR  LAW  CONTAINED  A 
BROAD  PROMISE  TO  WORKERS 
OF  PROTECTION  AGAINST 
RETALIATION  WHEN 
CHOOSINGE  TO  ASSOCIATE  IN 
UNIONS  AT  A  TIME  WHEN 
THAT  PROTECTION  WOULD 
HAVE  THE  MOST  MEANING  — 
DURING  A  STRIKE. 


15 

-   10   - 

EMPLOYERS  RARELY  USED 
THIS  WEAPON  AGAINST 
WORKERS  UNTIL  1981.    THAT 
IS  WHEN  PRESIDENT  REAGAN'S 
PERMANENT  REPLACEMENT 
OF  STRIKING  AIR  TRAFFIC 
CONTROLLERS  GAVE  THE 
GREEN  LIGHT  TO  EMPLOYERS 
TO  PERMANENTLY  REPLACE 
WORKERS. 
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-  11 


I  STAND  FIRMLY  BEHIND  THE 
BELIEF  THAT  REPLACING 
WORKERS  OVER  A 
TEMPORARY  LABOR  DISPUTE 
IS  UNACCEPTABLE. 
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12 


OPPONENTS  OF  THIS  BILL 
ARGUE  THAT  OTHER 
PROTECTIONS  IN  THE 
NATIONAL  LABOR  RELATIONS 
ACT  PROVIDE  SUFFICIENT 
SAFEGUARDS  AGAINST 
PERMANENT  REPLACEMENT 
OF  STRIKING  WORKERS.    I 
DISAGREE. 
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-    13    - 


THE  STRENGTH  OF 
MANAGEMENT  AS  WELL  AS 
LABOR  LIES  IN  NEGOTIATIONS, 
NOT  STRIKES.    IT  IS  IN 
EVERYONE'S  BEST  INTEREST 
TO  NEGOTIATE  A  COMPROMISE 
AND  HAVE  THE  WORK 
CONTINUE. 


19 


-    14 


WITHOUT  THE  ABILITY  TO 
STRIKE,  HOWEVER,  AND  THEN 
RETURN  TO  WORK  WHEN  A 
SOLUTION  IS  REACHED,  THE 
STRENGTH  OF  LABOR  IS 
WEAKENED,  AND 
MANGEMENT  HAS  AN  UNFAIR 
ADVANTAGE  AT  THE 
BARGAINING  TABLE. 
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-    15 


I  WHOLE-HEARTEDLY  FAVOR 
THE  INTENDED  PURPOSE  OF 
H.R.  5  —  TO  RESTORE  DIGNITY 
TO  THE  LABOR  FORCE  AND 
SECURITY  TO  LOYAL  AND 
HARDWORKING  AMERICANS. 
THANK  YOU,  MR.  CHAIRMAN. 
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Mr.  Chairman,  I  want  to  thank  you  for  calling  today's 
hearing  to  discuss  H.R.  5.   As  a  cosponsor  of  this  bill,  I  am 
strongly  in  favor  of  this  legislation  and  believe  that  it  is 
needed  to  protect  our  nation's  workers  rights. 

The  legislation  provides  that  en5)loyers  may  not  permanently 
replace  striking  workers.  The  Aviation  Subcommittee  has 
jurisdiction  over  the  Railvray  LaUsor  Act  provisions  governing 
airline  eii5)loyees. 

Today  we  will  hear  testimony  from  witnesses  on  both  sides  of 
the  issue  and  some  will  undoubtably  say  that  this  legislation 
sways  the  balance  in  our  collective  bargaining  system.   On  this 
point,  I  would  like  to  say  that  without  the  enactment  of  this 
legislation,  there  is  no  balance.   Our  nation's  workforce  needs 
to  be  assured  of  their  ability  to  strike.   The  effective  right  of 
workers  to  withhold  their  labor  as  leverage  during  negotiations 
is  an  essential  element  of  our  collective  bargaining  system.  As 
workers  have  increasingly  felt  unable  to  strike,  faith  in 
collective  bargaining  has  been  seriously  undermined.   I  strongly 
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believe  this  legislation  is  essential  to  restore  confidence  in 
the  process  which  underlies  all  of  labor  law. 

''Again,  Mr.  Chairman,  thank  you  for  calling  today's  hearing. 
I  look  forward  to  hearing  the  testimony  of  the  witnesses  gathered 
to  testify.   I  am  hopeful  that  this  hearing  will  result  in  a 
prompt  markup  and  the  full  House  will  soon  pass  this  legislation 
for  the  President's  signature. 
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Opening  Statement  of 

Congressman  Thomas  W.  Ewing 

Aviation  Subcommittee 

May  5,  1993 

Mr.  Chairman,  I  am  glad  that  our  panel  will  have  the 
opportunity  to  discuss  the  need  for  striker  replacement 
legislation  today.   It  is  important  that  we  take  the  time 
necessary  to  really  examine  the  impact  that  this  legislation 
would  have,  not  only  on  the  airline  industry,  but  on  all 
businesses.   I  hope  that  this  hearing  will  further  reinforce 
my  belief  that  H.R.  5  is  the  wrong  bill  at  the  wrong  time. 

As  every  market  and  industry  becomes  more  competitive, 
this  Congress  needs  to  be  passing  laws  which  will  help 
businesses  compete,  not  ones  which  will  make  it  more 
difficult  to  survive.   If  H.R.  5  becomes  law,  50  years  of 
thoughtful  precedent  will  be  thrown  out  and  the  balance  of 
power  in  labor-management  negotiations  will  be  shifted 
inequitably  toward  labor.   This  move  would  be  harmful  for  all 
parties. 

Every  year  there  are  thousands  of  collective  bargaining 
agreements  negotiated  peacefully  not  because  one  side  has 
more  power  than  another  but  because  there  is  built  into  our 
labor  laws  a  balance  of  power.   When  that  balance  is  lost, 
the  system  does  not  work.   When  the  system  does  not  work, 
more  people  lose  their  jobs  and  more  companies  go  out  of 
business.   It  is  a  lose-lose  situation  and  one  this  committee 
should  refrain  from  endorsing. 

The  airline  industry  is  a  perfect  example  of  why  this  is 
so.   Over  the  past  three  years,  the  major  airlines  have  lost 
nearly  $10  billion.   No  one  on  this  committee  needs  to  be 
made  aware  of  the  dire  straits  many  airlines  are  in. 
Upsetting  the  labor-management  balance  of  power  would  only 
make  more  unstable  an  industry  which  desperately  needs  some 
stability. 

I  look  forward  to  hearing  the  testimony  today  and  hope 
that  we  can  approach  this  controversial  bill  with  a  clear 
head.   This  debate  should  not  focus  on  who  is  pro- labor  and 
who  is  pro-management  but  rather  what  policies  will  encourage 
our  economy  to  grow  and  create  good  jobs  at  good  wages. 
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MR.  CHAIRMAN,  BESIDES  MY  MEMBERSHIP  ON  THE 
AVIATION  SUBCOMMITTEE,  I  ALSO  SERVE  ON  THE  LABOR- 
MANAGEMENT  RELATIONS  SUBCOMMITTEE  ON  THE  FULL 
EDUCATION  AND  LABOR  COMMITTEE.  THIS  PANEL 
INITIATED  HEARINGS  ON  H.R.  5,  THE  STRIKER 
REPLACEMENT  BILL. 

DURING  HIS  TESTIMONY  ON  H.R.  5  BEFORE  THE  LABOR- 
MANAGEMENT  RELATIONS  SUBCOMMITTEE,  SECRETARY 
ROBERT  REICH  CALLED  THE  STRIKER  REPLACEMENT 
BILL  A  "WIN-WIN"  PIECE  OF  LEGISLATION.  I  MUST  TAKE 
EXCEPTION  TO  THIS  CHARACTERIZATION. 

IF  ANYTHING,  H.R.  5  IS  A  LOSING  PROPOSITION  FOR  BOTH 
BUSINESSES  AND  EMPLOYEES.  THIS  IS  ESPECIALLY  TRUE 
IN  THE  AIRLINE  INDUSTRY.  IN  FEBRUARY,  THE  AVIATION 
SUBCOMMITTEE  CONDUCTED  EXTENSIVE  HEARINGS  ON 
THE  STATE  OF  OUR  NATION'S  AIRLINE  INDUSTRY.  THERE 
WAS  A  STRONG  CONSENSUS  AMONG  MEMBERS  ABOUT 
THE  NEED  TO  RESTORE  HEALTH  TO  THIS  SECTOR  OF  THE 
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ECONOMY.  AS  A  RESULT,  THIS  SUBCOMMITTEE  VOTED 
TO  ESTABLISH  A  COMMISSION  TO  ENSURE  A  STRONG  AND 
COMPETITIVE  AIRLINE  INDUSTRY. 

MR.  CHAIRMAN,  THE  THREE  LARGEST  AIRLINES: 
UNITED,  AMERICAN,  AND  DELTA,  EACH  POSTED  BILLIONS 
OF  DOLLARS  IN  LOSSES  IN  THE  1990s.  OTHER  CARRIERS, 
SUCH  AS  TWA,  CONTINENTAL,  AND  AMERICA  WEST,  ARE 
OPERATING  UNDER  BANKRUPTCY  PROTECTION.  AS 
MEMBERS  OF  THIS  SUBCOMMITTEE  KNOW,  ONLY  ONE 
AIRLINE,  SOUTHWEST,  MADE  A  PROFIT  IN  1992. 

EVEN  IF  H.R.  5  WERE  NOT  ENACTED,  THERE  IS  A  VERY 
REAL  POSSIBLITY  THAT  ONE  OR  TWO  OF  THE  NINE 
MAJOR  AIRLINES  MIGHT  GO  OUT  OF  BUSINESS  IN  THE 
NEXT  FEW  YEARS.  HOWEVER,  IN  THE  AIRLINE 
INDUSTRY,  ENACTMENT  OF  STRIKER  REPLACEMENT 
LEGISLATION  COULD  MEAN  THE  DIFFERENCE  BETWEEN 
AN  AIRLINE  STAYING  IN  BUSINESS  AND  PROVIDING  JOBS 

PAGE  2 
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OR  COMLETELY  CEASING  ITS  OPERATIONS. 

MR.  CHAIRMAN,  IF  THE  RIGHT  TO  HIRE  PERMANENT 
REPLACEMENT  WORKERS  IS  ELIMINATED,  MANAGEMENT 
WOULD  BE  SEVERELY  RESTRICTED  IN  ITS  ABILITY  TO 
HIRE  AN  ADEQUATE  LABOR  FORCE  DURING  A  STRIKE. 
FOR  AN  AIRLINE,  EVEN  A  TEMPORARY  DISRUPTION  IN 
OPERATIONS  COULD  BE  DEVASTATING.  BY  UPSETING 
THE  CURRENT  BALANCE  IN  THE  BARGAINING  PROCESS 
BETWEEN  LABOR  AND  MANAGEMENT,  H.R.  5  COULD 
HAVE  POTENTIALLY  DEVASTATING  CONSEQUENSES  TO  AN 
ALREADY  REELING  INDUSTRY. 
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STATEME>rr  BY  THE  HON,  KAREN  SHEPHERD 

HEARINGS  ON  H.R.  5,  STRHCER  REPLACEMENT  LEGISLATION 

SUBCOMMITTEE  ON  AVIATION 

MAY  5,  1993 

Thank  you.  Mr.  Chairman,  for  holding  this  hearing  to  discuss  H.R.  5,  legislation  to 
prevent  the  permanent  replacement  of  striking  employees.  Labor-management  disputes, 
particularly  those  in  the  transportation  industry,  have  sparked  some  of  the  most  contentious 
congressional  debates  in  recent  memory.  It  is  important  for  Members  of  Congress,  particularly 
those  of  us  with  committee  jurisdiction  over  this  legislation,  to  be  able  to  take  a  step  back  from 
the  emotional  aspects  of  this  controversy  to  discuss  and  investigate  the  practical  impact  of  this 
legislation  on  labor-management  relations. 

We  should  not  pretend  that  either  employers  or  unions  are  infallible  in  their  decisions. 
Miscalculations  and  disagreements,  after  all,  are  inherent  to  the  collective  bargaining  process. 
It  is  also  important  to  keep  in  mind  that  both  sides  run  tremendous  risks  when  negotiations  break 
down,  and  with  rare  exception,  neither  employees  nor  employers  want  to  see  the  collective 
bargaining  process  deteriorate  to  the  point  that  either  must  resort  to  self-help  measures. 
Employees  lose  pay  and  benefits,  and  an  employer  loses  profits  and  risks  losing  the  trust  of  its 
employees.    And  both  risk  jeopardizing  the  financial  security  of  the  company. 

As  a  former  employer,  I  was  acutely  aware  of  the  need  to  foster  peaceful  and  cooperative 
relations  with  my  employees.  I  also  understand  the  fears  that  many  employers  have  for  the 
impact  of  this  legislation.  If  I  were  told,  for  example,  that  my  employees  could  simply  walk 
off  the  worksite  and  be  guaranteed  jobs  when  they  return,  I  would  be  tremendously  concerned 
about  this  legislation.  This  scenario,  however,  is  neither  the  legal  nor  the  practical  impact  of 
this  legislation. 

Current  law  puts  strict  limits  on  the  definition  of  a  "protected"  strike.  Nonunion  shops 
are  not  affected.  The  rigors  of  the  global  economy,  competitive  non-union  companies,  and  the 
specter  of  putting  one's  own  job  at  risk  are  imposing  more  discipline  on  labor  than  the  threat 
of  striker  replacements  ever  did.  In  the  airline  industry,  no  airline  is  safe  from  cutthroat 
competition.  Employees  are  aware  of  this,  and  are  tremendously  adverse  to  even  the  thought 
of  provoking  a  crippling  strike. 

Mr.  Chairman,  I  am  a  cosponsor  of  H.R.  5,  and  I  want  to  make  it  totally  clear  that  I  am 
committed  to  supporting  this  legislation  when  it  comes  before  the  full  House.  It  is  my  hope, 
however,  that  H.R.  5  will  mark  the  beginning  of  more  comprehensive  reforms  in  our  nation's 
labor  laws.  The  laws  governing  labor-management  relations,  including  many  of  the  judicial 
interpretations  of  that  act  such  as  the  MacKay  decision,  have  their  roots  in  a  bygone  era.  I  am 
heartened  that  Secretary  of  Labor  Robert  Reich  has  indicated  his  Department's  support  for  such 
an  approach. 

Thank  you  again,  Mr.  Chairman,  for  holding  this  important  hearing. 
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Mr.  Oberstar.  We  will  now  invite  our  first  panel  to  come  to  the 
witness  table,  Captain  Randy  Babbitt,  President  of  the  Air  Line  Pi- 
lots Association;  George  Leitz,  International  President,  Transport 
Workers  Union;  Mr.  Bill  Scheri,  representing  President  George 
Koupias  of  the  International  Association  of  Machinists;  Dee  Maki, 
President,  Association  of  Flight  Attendants;  and  Mr.  WilHam 
JoUey,  representing  the  Independent  Federation  of  Flight  Attend- 
ants. 

Please  come  to  the  witness  table.  I  understand  Captain  Babbitt 
is  on  his  way.  We  will  begin  with  Mr.  Scheri. 

Mr.  Scheri,  welcome  to  our  committee  hearing.  Glad  to  have  you 
again. 

TESTIMONY  OF  CAPT.  J.  RANDOLPH  BABBITT,  PRESIDENT,  AIR 
LINE  PILOTS  ASSOCIATION;  GEORGE  LEITZ,  PRESIDENT, 
TRANSPORT  WORKERS  UNION  OF  AMERICA,  AFL-CIO;  BILL 
SCHERI,  AIRLINE  COORDINATOR,  INTERNATIONAL  ASSOCIA- 
TION OF  MACHINISTS  &  AEROSPACE  WORKERS;  DEE  MAKI, 
NATIONAL  PRESIDENT,  ASSOCIATION  OF  FLIGHT  ATTEND- 
ANTS; AND  WILLIAM  A.  JOLLEY,  ATTORNEY,  JOLLEY,  WALSH 
&  HAGER,  P.C,  ON  BEHALF  OF  THE  INDEPENDENT  FEDERA- 
TION OF  FLIGHT  ATTENDANTS 

Mr.  Scheri.  My  name  is  William  L.  Scheri.  I  am  the  airline  coor- 
dinator of  the  International  Association  of  Machinists  and  Aero- 
space Workers.  I  am  appearing  on  behalf  of  International  President 
George  J.  Koupias  who  was  unable  to  appear  because  of  a  conflict 
in  his  schedule,  Mr.  Chairman. 

The  lAM  represents  approximately  800,000  active  and  retired 
employees  in  industry  throughout  the  United  States  and  Canada. 
It  is  the  largest  union  in  the  air  transport  industry,  representing 
105,000  mechanics  and  related  employees  as  well  as  office,  clerical, 
fleet  and  passenger  service  employees,  flight  attendants,  dispatch- 
ers, and  dining  service  employees. 

I  would  like  to  thank  the  Chairman  and  each  member  of  this 
committee  for  providing  the  lAM  with  the  opportunity  to  voice  our 
strenuous  support  for  H.R.  5.  Passage  of  this  legislation  is  critical 
to  begin  a  leveling  of  a  playing  field  that  is  badly  tilted  against 
workmg  people  in  the  collective  bargaining  process. 

The  Railway  Labor  Act  governs  labor  relations  in  the  airline  and 
railroad  industries.  It  was  a  unique  product  of  negotiations  be- 
tween employers  and  representatives  of  employees  in  the  railroad 
industry  who  struck  a  delicate  balance  between  the  industry's  de- 
sire for  stable  labor  relations  and  the  employees'  undisputed  right 
to  strike  to  obtain  fair  wages  and  working  conditions. 

The  Railway  Labor  Act  was  amended  in  1936  to  include  air  car- 
riers because  that  industry,  too,  was  becoming  critical  for  our  Na- 
tion's commerce.  Among  the  express  purposes  of  the  act  are,  one, 
to  preserve  employees'  right  to  organize;  two,  to  encourage  collec- 
tive bargaining  for  the  settlement  of  labor  disputes;  and  three,  to 
prevent  the  interruption  of  services;  and  four,  to  aid  in  the  proper 
settlement  of  these  disputes. 

In  furtherance  of  these  goals,  the  Railway  Labor  Act,  like  the  Na- 
tional Labor  Relations  Act,  guarantees  employees  the  right  to 
strike  because  it  covers  industries  viewed  to  be  critical  to  commerce 
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and  our  national  defense.  The  Railway  Labor  Act  imposes  proce- 
dures which  must  be  exhausted  before  either  party  may  resort  to 
economic  self-help  measures. 

Often  a  process  takes  years  to  complete,  and  it  is  the  parties  that 
end  up  exhausted.  However,  on  the  whole,  the  act  has  worked  rath- 
er well  and  there  have  been  remarkably  few  strikes  in  the  railroad 
and  airline  industry.  Those  which  have  occurred  were  of  relatively 
short  duration  with  the  employees  in  most  cases  returning  to  their 
jobs  when  the  dispute  was  settled. 

However,  what  were  once  economic  disputes  of  short  duration 
have  become  desperate  life  and  death  struggles  because  employers 
have  been  permitted  to  utilize  the  poison  gas  of  permanent  striker 
replacement.  How  could  this  have  happened  when  both  the  Rail- 
way Labor  Act  and  the  National  Labor  Relations  Act  embody  clear 
Congressional  mandates  prohibiting  employer  reprisal  against 
striking  workers? 

The  short  answer  is  judge-made  law.  The  door  was  opened  by  the 
Supreme  Court  ruling  in  Labor  Board  versus  Mackay  Company, 
only  to  be  expanded  upon  by  the  court  in  Belknap  versus  Hale  and 
TWA,  Inc.  versus  Fhght  Attendants.  These  decisions  effectively 
gave  employers  a  nuclear  capability  that,  once  launched,  could  not 
be  recalled. 

The  very  threat  the  employer  may  offer  permanent  emplo5mient 
to  strike  breakers  and  that  workers  contemplating  a  strike  may 
have  no  jobs  to  go  back  to  works  to  defeat  the  collective  bargaining 
process,  workers  are  effectively  disarmed  of  any  legal  right  to  bar- 
gain collectively  and  to  engage  in  effective  strike  activity  when  all 
else  fails. 

Those  rights  have  been  confiscated  by  these  court  decisions.  For 
instance,  Belknap  upheld  the  right  of  replacement  workers  to  sue 
an  employer  for  breach  of  contract  after  the  replacement  workers 
were  discharged  so  that  striking  workers  could  return  to  their  jobs. 
In  TWA,  the  court  held  that  TWA  was  not  obligated  to  displace  re- 
placement workers  in  order  to  reinstate  dedicated  flight  attendants 
who  wanted  nothing  more  than  to  return  to  the  jobs  in  which  they 
had  served  loyally  and  well  for  many  years. 

Employers,  having  recently  discovered  the  devastating  capabili- 
ties of  the  striker  replacement  weapon,  have  made  it  open  season 
on  their  employees.  It  gives  us  little  comfort  that  while  employees 
have  the  theoretical  right  to  strike,  employers  now  have  the  right 
as  a  practical  matter  to  fire  them  from  doing  so. 

My  reading  of  these  rulings  reminds  me  of  the  old  Soviet  con- 
stitution which  supposedly  guaranteed  freedom  of  religion.  Here, 
while  workers  cannot  be  discharged  or  disciplined  for  actually  en- 
gaging in  a  strike,  they  may,  however,  be  permanently  replaced 
during  the  strike  and  be  denied  the  right  to  return  to  their  jobs. 

These  legal  gymnastics  have  cost  thousands  of  our  members  to 
have  their  lives  destroyed.  Employers  now  transform  disputes  over 
the  terms  of  a  collective  bargaining  agreement  into  a  way  to  get  rid 
of  organized  labor.  The  situation  cries  out  for  immediate  legislative 
action. 

Perhaps  the  best  example  of  the  abuse  and  ugly  distortion  of  the 
collective  bargaining  process  occurred  at  Eastern  Airlines.  On 
March  4,  1989,  the  machinists  at  Eastern  Airlines  went  on  strike 
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in  a  desperate  effort  to  stop  worker  abuse  and  to  save  the  airline 
from  destruction.  Lorenzo  miscalculated,  and  our  picket  lines  were 
immediately  honored  by  Eastern  flight  attendants  and  pilots. 

Prior  to  striking,  the  lAM  exerted  every  possible  effort  to  avoid 
a  strike,  including  offering  to  accept  binding  arbitration  as  pro- 
posed by  the  chairman  of  the  National  Mediation  Board.  That  offer 
was  rejected.  Finally,  18,000  skilled  employees  walked  out. 

However,  because  the  strike  was  impacting  Lorenzo's  operation, 
Eastern  sought  refuge  five  days  later  in  a  bankruptcy  court  to  neu- 
tralize the  economic  impact  of  the  strike.  Replacement  workers 
were  quickly  hired  from  the  long  lines  of  those  imemployed  by  the 
recession.  Eastern  hired  permanent  replacements  for  4,500  machin- 
ists, 1800  flight  attendants  and  1100  pilots. 

Approximately  one  year  later,  Lorenzo  was  declared  incompetent 
to  manage  Eastern  and  Martin  Shugrue  was  appointed  trustee  to 
run  the  airline.  Because  Mr.  Shugrue  asserted  that  labor  relations 
were  his  top  priority,  I  met  with  Mr.  Shugrue  as  did  lAM's  vice 
president  in  charge  of  transportation,  John  Peterpaul,  in  hope  of 
resolving  the  dispute  with  new  management. 

We  strenuously  urged  that  negotiations  be  resumed.  However, 
Martin  Shugrue  told  us  his  hands  were  tied  because  Lorenzo  had 
a  poison  pill  in  place  because  he  had  offered  the  scabs  permanent 
jobs.  Thus  he  argued  if  he  replaced  them,  the  airline  would  be  ex- 
posed to  damages  that  they  could  not  afford  to  pay.  Shugrue  turned 
his  back  on  the  dedicated  employees  of  Eastern  who  had  risked 
their  livelihoods  to  stand  up  for  human  dignity. 

The  situation  at  Eastern  demonstrates  the  tragic  consequences 
that  can  result  from  permitting  the  permanent  replacement  of 
striking  workers,  that  thousands  of  lAM  members  lost  their  jobs 
because  they  exercised  their  legal  right  to  strike  violates  basic  no- 
tions of  fairness. 

Indeed,  it  is  outrageous  that  the  Railway  Labor  Act  congression- 
ally  mandated  system  of  dispute  resolution  has  been  perverted. 
Employers  have  been  handed  a  nuclear  economic  weapon  to  terror- 
ize their  workers,  whom  they  effectively  disarm. 

A  collective  bargaining  system  can  function  only  if  employers  and 
employees  both  have  the  ability  to  exert  economic  leverage.  A 
strike  is  a  tool  of  last  resort  that  has  been  used  sparingly,  particu- 
larly in  the  aviation  industry.  In  every  labor  dispute,  workers  have 
a  vested  interest  in  the  economic  health  of  their  employers. 

The  system  worked  because  a  strike  presents  economic  hardships 
to  both  employer  and  employees,  thus  acting  to  hasten  the  resolu- 
tion of  disputes.  The  employees  lose  their  working  wages  and  rec- 
ognize that  they  are  also  hurt  by  their  employer's  economic  difficul- 
ties if  the  strike  is  prolonged.  Thus  the  right  to  strike  is  all  parties' 
added  incentives  to  reach  agreement. 

However,  these  incentives  are  gutted  when  an  employer  can  ig- 
nore the  strike  as  well  as  his  dedicated  employees'  of  many  years 
by  permanently  destroying  them  through  hiring  of  permanent  re- 
placement workers.  We  have  seen  this  tragic  pattern  unfold  at 
Eastern  Airlines,  Continental  Airlines,  Greyhound,  International 
Paper,  Diamond  Walnut  and  many  other  companies. 

Enactment  of  H.R.  5  will  restore  the  delicate  balance  on  which 
collective  bargaining  is  based.  The  exercise  of  striker  replacement 
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has  clearly  upset  that  balance.  Between  1980  and  1992,  there  was 
an  alarming  increase  in  the  hiring  of  replacement  workers  by  em- 
ployers facing  a  labor  dispute.  According  to  the  General  Accounting 
Office,  one  of  every  three  strikes  during  that  period  involved  the 
hiring  or  threat  of  hiring  permanent  replacement  workers. 

H.R.  5  can  and  must  return  some  balance  to  the  collective  bar- 
gaining process.  As  was  intended,  enactment  of  this  legislation 
would  help  level  the  playing  field,  preserve  the  congressional  intent 
of  labor  legislation,  and  restore  a  badly  needed  spirit  of  fairness  to 
labor  relations  in  this  country. 

That  concludes  the  lAM's  testimony,  Mr.  Chairman,  and  I  so 
thank  you,  you  and  your  committee.  Thank  you  very  much. 

Mr.  Oberstar.  Thank  you,  Mr.  Scheri,  for  the  complete  review 
of  the  history  for  the  subcommittee. 

Mr.  Leitz. 

Mr.  Leitz.  Good  morning.  My  name  is  George  E.  Leitz.  I  am 
president  of  the  Transport  Workers  Union  of  America,  AFL-CIO. 
The  TWU  now  represents  close  to  55,000  employees  covered  by  the 
Railway  Labor  Act,  approximately  45,000  of  whom  work  in  the  air- 
line industry. 

The  TWU  represents  a  variety  of  airline  classes  and  crafts,  in- 
cluding maintenance  and  related  fleet  service,  flight  attendants, 
dispatchers  and  instructors,  and  we  have  representation  of  some 
sort  at  most  scheduled  U.S.  carriers. 

I  am  testifying  today  in  strong  support  of  H.R.  5.  I  have  been  in- 
volved in  collective  bargaining  for  close  to  40  years  and  have  unfor- 
tunately witnessed  a  number  of  strike  situations.  Strikes  are  al- 
ways difficult  and  emotional  matters,  and  even  in  the  best  of  cir- 
cumstances, it  is  no  easy  task  to  salvage  an  agreement  which  pro- 
tects both  parties'  legitimate  interests. 

I  can  say  with  total  confidence,  though,  that  when  permanent  re- 
placements are  introduced  by  management,  circumstances  become 
more  strained,  more  emotional,  and  solutions  more  difficult  to 
achieve.  Indeed,  in  the  Greyhound  and  Ravenswood  Aluminum 
strikes,  the  same  issue  of  how  to  handle  replacement  workers  and 
their  rights  versus  the  rights  of  strikers  divided  the  parties  and 
perpetuated  the  strike  long  after  the  imderlying  contractual  dis- 
putes had  been  resolved. 

In  short,  it  is  clear  to  me  that  the  threat  of  permanent  replace- 
ment seluom  prevents  strikes  but  resort  to  permanent  replacement 
invariably  prolongs  them.  I  recognize  that  a  number  of  this  bill's 
opponents  argue  that  H.R.  5  will  tilt  the  playing  field  in  labor's 
favor,  and  therefore  encourage  strike  activity. 

After  I  have  witnessed  and  personally  experienced  the  suffering, 
privation  and  family  bankruptcies  which  almost  inevitably  occur  in 
any  lengthy  strike,  even  without  replacements,  I  cannot  imagine 
how  anyone  can  seriously  contend  that  labor  has  some  sort  of  ad- 
vantage or  that  we  would  be  encouraged  to  call  strikes. 

However,  the  above  criticism  of  the  bill  is  particularly  ironic  in 
the  Railway  Labor  Act  context.  In  RLA-covered  industries,  in  the 
last  12  years,  management  has  an  immense  advantage.  In  those 
situations  in  which  airline  or  rail  management  believed  that  it 
could  prevail  in  a  strike  through  use  of  permanent  replacements. 
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the  Department  of  Transportation  has  been  only  too  eager  to  get 
out  of  the  way  and  let  them  have  it. 

The  primary  example  of  this  occurred  during  the  Eastern  Air- 
lines strike  when  the  Secretary  of  Transportation,  after  being  as- 
sured by  Frank  Lorenzo  that  enough  Eastern  pilots  would  cross  the 
jam's  picket  line  to  keep  the  airline  running,  refused  to  impanel 
a  Presidential  Emergency  Board,  notwithstanding  the  best  efforts 
and  advice  of  Chairman  Oberstar. 

By  contrast,  last  summer  our  railroad  membership  had  barely 
set  foot  on  the  sidewalk  to  begin  picketing  before  the  Secretary  of 
Transportation,  at  rail  msmagement's  request,  charged  up  to  Con- 
gress to  successfully  push  PEB  legislation  ordering  our  members 
back  to  work. 

In  short,  during  the  past  12  years  and  prevailing,  interpretation 
of  the  Railway  Labor  Act  has  been  that  government  intervention 
is  only  appropriate  when  a  strike  may  be  successful,  at  which  point 
such  intervention  becomes  inevitable. 

Based  on  this  experience,  I  think  rail  and  airline  management 
are  talking  out  of  both  sides  of  their  mouths  when  they  complain 
that  this  bill  will  interfere  with  the  free  play  of  economic  forces. 

In  my  view,  and  in  my  experience,  resort  to  permanent  replace- 
ments is  also  a  mechanism  for  avoiding  serious  negotiations  and  an 
excuse  for  refusing  any  agreement.  It  is  a  way  of  seeking  destruc- 
tion of  collective  bargaining  rather  than  engaging  in  it,  and  a  prac- 
tice which  cannot  be  reconciled  with  the  RLA's  core  requirement 
that  both  parties  make  every  reasonable  effort  to  make  and  main- 
tain agreements. 

I  hope  that  Congress  will  at  long  last  end  this  way  of  dealing  and 
pass  H.R.  5. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Thank  you  very  much,  Mr.  Leitz,  appreciate  very 
much  your  statement. 

Ms.  Maki. 

Ms.  Maki.  Chairman  Oberstar,  members  of  the  subcommittee, 
thank  you  for  this  opportxinity  to  testify  at  this  hearing  on  H.R.  5, 
a  bill  to  amend  the  National  Labor  Relations  Act  and  the  Railway 
Labor  Act  to  prevent  discrimination  based  on  participation  in  labor 
disputes. 

My  name  is  Dee  Maki,  and  I  am  the  National  President  of  the 
Association  of  Fhght  Attendants,  AFL-CIO.  I  am  here  today  on  be- 
half of  the  33,000  flight  attendants  we  represent  at  20  U.S.  carriers 
to  discuss  how  vitally  important  it  is  to  pass  H.R.  5. 

At  the  Association  of  Flight  Attendants,  we  have  experienced 
firsthand  management's  threat  of  permanently  replacing  workers. 
We  have  also  seen  that  threat  carried  out. 

Both  experiences,  as  well  as  watching  management  play  its  ruth- 
less and  greedy  game  at  other  airlines  with  other  workers,  have 
had  a  tremendous  psychological  effect  on  our  union's  members.  It 
is  now  widely  believed  that  employers  are  willing  to  hire  perma- 
nent strike  replacement  workers. 

This  belief  has  increased  my  colleagues'  fear  of  being  perma- 
nently replaced  if  they  strike.  This  perception  has  made  the  strike 
a  much  less  effective  tool  for  labor  and  has  eroded  the  bargaining 
power  of  unions. 
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Over  15  years  ago,  AFA  workers  were  first  threatened  by  the  use 
of  permanent  replacement  workers.  In  1976,  our  members  at  one 
carrier  were  forced  to  go  on  strike.  Twenty- three  days  into  the 
strike,  flight  attendants  received  a  letter  from  management  threat- 
ening that  striking  flight  attendants  would  be  permanently  re- 
placed. 

At  the  time,  we  believed  this  action  would  be  illegal.  We  soon 
learned  about  the  Mackay  decision  and  in  realizing  that  the  flight 
attendants  could  be  replaced  legally,  signed  a  back-to-work  agree- 
ment two  days  later.  While  what  we  signed  may  be  viewed  now  as 
a  reasonable  agreement,  clearly  we  were  punished  for  striking  and 
had  to  accept  some  less  than  desirable  provisions. 

This  saga  did  not  end  when  the  flight  attendants  returned  to 
work.  That  same  year,  the  same  company  started  training  its  cleri- 
cal stafl",  supervisors  and  passenger  service  coordinators  through 
FAA-approved  programs  to  qualify  as  flight  attendants.  As  each 
contract  deadline  approached,  more  support  staff  were  trained.  It 
became  clear  the  airline  would  be  prepared  for  the  next  round  of 
collective  bargaining  by  having  permanent  replacement  workers 
ready. 

In  July  of  1984,  AFA  and  the  airline  began  a  new  round  of  nego- 
tiations. Less  than  three  months  later,  AFA  applied  for  mediation. 
In  February  of  1985,  the  company  started  to  train  replacement 
flight  attendants.  During  this  same  month,  the  company  mailed 
the  first  of  a  number  of  letters  to  all  flight  attendants,  encouraging 
them  to  cross  the  picket  line  and  threatening  any  flight  attendant 
who  did  not  cross  with  permanent  replacement. 

The  following  month,  when  AFA  members  refused  to  cross  a  ma- 
chinists picket  line,  the  airline  announced  it  was  accepting  applica- 
tions for  permanent  flight  attendant  positions.  Days  later,  the  air- 
line began  training  future  flight  attendants.  These  trainees  started 
working  shortly  thereafter.  The  flight  attendants  replaced  by  these 
new  hires  were  directed  by  management  to  return  their  uniforms 
and  pick  up  their  last  paycheck.  More  replacement  workers  were 
trained  and  started  work. 

On  March  16,  1985,  less  than  two  weeks  after  AFA  honored  the 
machinists  picket  line,  AFA  reached  a  tentative  agreement.  More 
junior  flight  attendants  had  to  wait  until  as  late  as  May  1st  to  re- 
turn to  work  while  the  90  replacement  workers  continued  to  fly 
their  trips. 

It  is  important  to  note  that  newly  trained  flight  attendants  did 
not  cross  the  picket  line  and  were  paid  substantially  less  as  B  scal- 
ers than  the  replacement  worker  counterparts  who  were  receiving 
A  scale  wages.  By  this  action,  management  made  it  clear  that  it 
would  reward  employees  who  cross  the  picket  line  and  actively 
would  work  against  those  who  stood  unified  in  support  of  their 
union  principles. 

In  the  end,  the  threat  and  use  of  permanent  replacement  work- 
ers poisoned  the  collective  bargaining  process.  The  negotiation 
process  was  thrown  oft*  track  and  the  entire  atmosphere  changed. 
Flight  attendants  began  questioning  whether  they  should  cross  the 
picket  line  to  save  their  jobs.  It  was  a  very  divisive  and  effective 
tool  for  management  against  the  union. 
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I  would  like  to  note  that  the  same  carrier  today  is  threatening 
its  flight  attendants  with  permanent  replacement.  It  would  be  irre- 
sponsible if  I  did  not  take  a  moment  to  point  out  to  the  subcommit- 
tee the  safety  factor  in  the  permanent  replacement  issue. 

As  you  know,  flight  attendants  are  trained  safety  professionals. 
We  play  a  vit£d  safety  role  on  the  aircraft.  Because  we  are  not  cer- 
tified and  because  the  FAA  permits  carriers  to  qualify  flight  at- 
tendants with  minimal  training,  we  can  be  easily  replaced  during 
a  strike.  How  qualified  could  a  replacement  worker  be  after  only 
18  hours  of  training  and  no  experience? 

Some  of  the  replacement  workers  at  this  airline  had  never 
worked  as  flight  attendants  before,  while  others  were  familiar  only 
with  aircraft  other  than  those  in  the  company's  fleet.  Would  these 
new  employees  be  able  to  evacuate  a  plane  or  help  a  sick  or  injured 
passenger?  No  one  can  say  with  certainty.  It  is  crucial  that  this 
safety  issue  is  considered  when  allowing  permanent  replacement 
workers. 

The  ugly  specter  of  permanent  replacement  workers  deeply  af- 
fects our  members  and  all  workers.  Today  our  negotiating  commit- 
tees go  to  the  table  to  begin  negotiating  with  an  added  dread.  We 
are  pushed  to  the  wall  from  the  start  with  the  knowledge  that 
trained  permanent  replacement  workers  are  ready  at  any  time. 
This  leaves  management  with  no  real  incentive  to  reach  a  fair  and 
equitable  agreement. 

Management  has  also  no  incentive  to  value  its  current  work  force 
and,  therefore,  can  simply  concentrate  on  how  quickly  workers  can 
be  replaced  rather  than  bargain  in  good  faith.  The  potential  of  a 
strike  has  always  been  the  incentive  needed  to  keep  management 
at  the  table  seeking  compromise.  That  has  been  lost,  and  the  collec- 
tive bargaining  is  less  effective  as  a  result. 

The  enactment  of  H.R.  5  will  bring  back  fairness  and  equal  foot- 
ing in  labor  negotiations.  As  AFL-CIO  president  Lane  Kirkland 
stated: 

The  enactment  of  this  measure  would  enhance  the  prospects  of  cooperation  by  re- 
inforcing the  proposition  that  the  best  way  to  resolve  differences  is  across  the  bar- 
gaining table  in  a  mutual  effort  to  reach  a  conclusion  that  represents  a  mutually 
acceptable  solution  to  the  many  problems  that  arise  in  the  day-to-day  and  ongoing 
relations  between  workers  and  employers. 

Labor's  strength  is  in  negotiations,  not  strikes.  It  is  not  in  any- 
one's best  interest  to  force  a  strike.  It  is  in  both  parties'  best  inter- 
ests to  negotiate  a  compromise  and  continue  working,  yet  without 
the  ability  to  strike  and  then  return  to  our  jobs  when  a  solution 
is  reached,  labor's  ability  to  reach  agreements  at  the  bargaining 
table  is  fundamentally  reduced. 

As  Senator  Howard  Metzenbaum  stated  when  he  introduced  the 
Senate  Bill,  'The  right  to  strike,  the  worker's  principal  economic 
weapon,  has  become  nothing  more  than  a  hollow  promise.  Without 
it,  workers  lose  the  ability  to  bargain  effectively.  The  resulting  im- 
balance of  power  jeopardizes  the  continued  existence  of  the  Amer- 
ican labor  movement." 

On  behalf  of  AFA,  I  urge  you  to  support  H.R.  5  and  restore  a 
level  pla5dng  field  to  labor-management  relations  in  this  country. 
Members  of  the  subcommittee,  thank  you  for  allowing  me  to  testify 
on  this  issue  today. 
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Borrowing  again  from  Senator  Metzenbaum,  "The  fabric  of  our 
industrial  relations  is  frayed  and  we  must  mend  it."  The  Associa- 
tion of  Flight  Attendants  is  committed  to  mending  that  fabric  and 
restoring  dignity  to  the  labor  of  loyal  dedicated  and  hard  working 
Americans. 
Thank  you. 

Mr.  Oberstar.  Thank  you  very  much. 
Captain  Babbitt. 

Mr.  Babbitt.  Thank  you,  Mr.  Chairman.  I  must  apologize.  I  had 
a  misunderstanding  with  the  start  time,  and  I  want  to  apologize 
to  yourself  and  the  committee  for  being  somewhat  tardy  here. 
Mr.  Oberstar.  You  have  been  cleared  by  the  tower  for  takeoff. 
Mr.  Babbitt.  Thank  you.  Perhaps  now  we  understand  why  occa- 
sionally the  airlines  are  late. 

I  am  here  this  morning  representing  41,000  airline  pilots.  The 
Air  Line  Pilots  Association  represents  44  different  airlines,  and  on 
behalf  of  them  all,  we  are  very  appreciative  of  the  subcommittee's 
attention  to  this  matter. 

We  feel  that  this  legislation  is  needed  to  protect  employees  from 
being  permanently  replaced  and  losing  their  jobs  if  they  are  in- 
volved in  a  legal  strike.  Of  course,  it  is  illegal  to  fire  an  employee 
for  striking  during  a  labor  dispute,  and  even  those  who  aren't  par- 
ticularly pro  union  would  agree  with  that  law. 

However,  I  would  ask  you,  if  an  employee  cannot  return  to  their 
job  at  the  end  of  a  legal  strike  because  someone  hired  during  that 
strike  has  permanently  replaced  them,  are  they  not  just  as  unem- 
ployed as  if  they  had  been  fired?  The  end  result  is  the  same,  they 
have  no  job  and  they  have  no  paycheck. 

Federal  law  prohibits  employers  from  firing  strikers,  but  the 
right  to  hire  permanent  replacements  as  a  result  of  a  judicial  rul- 
ing that  came  about  in  the  Mackay  Radio  case  in  1938.  In  the  past 
decade,  I  am  afraid  the  scope  of  that  ruling  has  been  notoriously 
abused,  and  much  to  the  detriment  of  the  working  men  and  women 
in  this  country  and  also  to  imbalance  the  power  in  collective  bar- 
gaining. 

Because  without  equity  in  labor-management  relations,  labor  will 
be  forced  to  continue  playing  on  what  we  see  as  an  uneven  playing 
field  and  thus  causing  an  even  greater  imbalance  in  our  system 
which  relies  on  good  faith  fair  bargaining. 

We  therefore  seek  legislation  to  prohibit  the  use  of  permanent  re- 
placements that  are  used  currently  to  destroy  the  careers  of  legally 
striking  employees.  Many  of  you  studying  this  legislation  under- 
stand intellectually  how  difficult  it  must  be  for  a  striking  employee 
to  lose  his  job  to  a  permanent  replacement,  but  I  think  that  has 
probably  been  an  academic  exercise. 

For  me,  it  has  been  a  personal  experience.  I  was  a  pilot  at  East- 
em  Airlines  for  24  years,  a  relatively  senior  captain  there,  and 
along  with  98  percent  of  the  Eastern  pilots  and  flight  attendants, 
we  honored  the  machinists  picket  line,  a  legally  called  strike  in  an- 
other confrontation  with  Frank  Lorenzo. 

When  our  legal  sympathy  strike  ended,  I  was  not  recalled.  Over 
one  year  later,  I  still  hadn't  been  recalled,  even  though  I  was  num- 
ber 62  on  the  recall  Ust  because  800  permanent  replacements,  peo- 
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pie  with  less  than  one  year  of  experience  in  seniority  had  taken  our 
jobs  during  that  strike. 

I  can't  describe  the  pain  that  we  pilots  felt  who  had  been  re- 
placed. We  were  well-trained,  experienced  pilots  whose  jobs  had 
been  taken  from  us  simply  because  we  exercised  our  legal  right  to 
honor  another  union's  picket  line. 

Our  years  of  experience  in  many  cases  ironically  were  a  det- 
riment to  finding  a  job  at  another  carrier.  Many  carriers  will  not 
even  interview  pilots  that  are  over  45  years  old.  As  a  result,  we 
found  senior  captains  with  20  and  25  years  of  experience  starting 
new  hire  classes  with  young  men  and  women  who  were  starting 
their  careers,  but  these  senior  captains  starting  along,  right  along 
with  these  new  hires  had  little  hope  of  ever  fljdng  captain  again. 

More  than  200  of  the  former  striking  Eastern  pilots  flew  as  miU- 
tary  pilots  in  the  air  war  in  the  Persian  Gulf,  and  they  were  rightly 
hailed  as  heroes.  Their  skill  and  bravery  made  everyone  in  this 
country  proud,  but  when  they  came  home,  they  were  again  unem- 
ployed. Even  if  Eastern  Airlines  had  survived,  they  would  still  be 
unemployed  because  they  were  permanently  replaced  again  for 
honoring  a  legal  picket  line. 

I  submit  to  you  that  something  is  terribly  wrong  with  our  Na- 
tion's labor  policy  when  such  wrongs  can  legally  be  committed  and 
good  working  people  get  punished  simply  for  exercising  their  legal 
rights  in  this  country. 

ALPA  has  always  considered  a  strike  to  be  a  last  ditch  weapon 
in  labor-management  relations.  No  employee  really  wants  to  strike. 
It  means  he  is  not  going  to  get  a  paycheck.  It  hurts  his  comp£uiy. 
But  in  this  day  and  age,  an  employee  isn't  just  risking  his  pay- 
check, he  is  risking  his  career. 

Why  has  management  suddenly  become  so  powerful  and  labor 
become  so  threatened?  Why  has  the  strike  suddenly  become  a 
weapon  for  management  today?  What  has  changed?  The  law  hasn't 
changed  since  1938. 

Replacement  employees  have  been  legal  since  then,  but  until  re- 
cent years,  employers  had  usually  chosen  to  negotiate  back-to-work 
agreements  at  the  conclusion  of  a  strike  that  provided  that  the 
prestrike  experienced  employees  would  take  back  the  jobs  that 
were  held  by  those  temporarily  hired  to  keep  the  business  running 
during  a  stnke. 

Well,  this  changed  in  the  airline  industry  back  in  1980  when 
flight  attendants  struck  at  Continental  Airlines  and  many  were 
permanently  replaced.  But  I  think  the  biggest  change  in  attitude 
occurred  as  a  result  of  the  air  traffic  controllers  strike  in  1981 
when  President  Reagan  fired  all  of  the  striking  controllers  and  re- 
placed them  permanently. 

Well,  obviously,  because  of  its  illegality,  the  PATCO  strike  dif- 
fered from  those  private  sector  employee  strikes  that  followed,  but 
the  harsh  example  set  by  the  Reagan  administration  emboldened 
management  in  the  private  sector  to  employ  the  most 
confrontational  of  tactics  from  that  point  on.  And  in  this  new  at- 
mosphere, strikes  escalated  from  economic  strikes  over  wages  and 
working  conditions  to  all-out  ideological  and  economic  warfare  to 
determine  whether  the  company  or  the  union  would  survive. 
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Employers  now  seek  to  use  permanent  replacements  not  only  to 
carry  on  business  during  a  strike,  but  to  develop  nonunion  work 
forces.  Frank  Lorenzo's  modus  operandi  was  based  on  the  provo- 
cation of  strikes  in  order  to  break  unions,  and  that  is  exactly  what 
he  did  to  more  than  half  a  dozen  unions  at  Texas  International, 
Continental  and  Eastern  Airlines. 

When  the  confrontation  between  management  and  labor  becomes 
a  holy  war  instead  of  simply  a  difference  in  economics  and  working 
conditions,  this  is  not  a  traditional  economi'^  strike.  This  becomes 
a  disaster  for  all  involved. 

The  freedom  to  continue  operations  during  a  strike  with  replace- 
ments should  not  imply  the  power  to  grant  those  replacements  per- 
manent tenure.  This  flies  in  the  face  of  the  fundamental  premise 
of  American  labor  law  which  seeks  to  provide  labor  with  enough 
power  to  be  an  adequate  adversary  for  management  in  order  to 
achieve  fair  wages,  decent  working  conditions,  and  a  balanced 
treatment  for  all  employees. 

Those  who  oppose  H.R.  5  say  that  if  permanent  replacements  are 
not  permitted,  more  strikes  would  result  and  labor  turmoil  would 
increase  to  the  detriment  of  the  public.  I  can  unequivocally  state 
in  the  airline  industry  that  would  not  be  the  case. 

In  this  deregulated  environment  of  today,  our  airlines  must  be 
competitive.  Airline  employees  know  full  well  that  their  jobs  de- 
pend on  the  ability  to  compete  in  the  marketplace.  They  also  know 
that  their  wages  and  their  working  conditions  are  tied  to  the  eco- 
nomic viability  and  health  of  the  carriers  they  work  for. 

Now  more  than  ever  pilots  and  other  transportation  employees 
want  to  settle  their  differences  with  employers  through  collective 
bargaining,  not  strike  action.  Our  Federal  statutes  should  promote 
harmony  and  solutions,  not  divisiveness  and  acrimony. 

We  believe  that  the  elimination  of  the  permanent  replacement 
option  as  proposed  in  H.R.  5  will  help  us  stabilize  this  industry, 
particularly  versus  the  continued  use  of  permanent  replacements 
or  the  threat  of  that  use  which  will  only  result  in  more  conflict, 
more  confrontation,  and  further  destabilization  in  the  industry. 

On  behalf  of  the  Nation's  airline  pilots,  I  ask  that  fairness  and 
equity  be  reestablished  between  labor  and  management.  Our  indus- 
try is  suffering  serious  economic  woes  caused  in  many  cases,  unfor- 
tunately, by  the  unscrupulous  managements  and  the  greed  of  them. 

The  careers  of  many  fine  pilots  and  other  transportation  employ- 
ees have  already  been  destroyed  because  the  law  provides  no  pro- 
tection when  management  seeks  to  punish  its  employees  and  rid  it- 
self of  unions  and  their  contracts.  This  is  wrong,  and  that  wrong 
must  be  righted. 

To  achieve  the  type  of  labor  relations  atmosphere  our  Nation's 
workers  and  citizens  deserve  and  should  enjoy  will,  in  fact,  require 
conscious,  tri  parte  commitment  between  labor  and  management 
and  government.  We  are  ready  to  do  our  part  and  I  am  here  on  be- 
half of  the  Nation's  airline  pilots  to  ask  your  help. 

Thank  you  again  for  the  opportunity  to  allow  us  to  express  our 
views,  and  I  would  be  happy  to  answer  any  questions  at  the  conclu- 
sion. 
Thank  you. 
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Mr.  Oberstar.  Thank  you,  Captain  Babbitt.  Appreciate  your  tes- 
timony. 

Mr.  Jolley. 

Mr.  Jolley.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  going  to 
attempt  to  shorten  or  summarize  my  written  testimony,  but  I 
request 

Mr.  Oberstar.  Your  statement  will  appear  in  full  in  the  record. 

Mr.  Jolley.  T^ank  you,  Mr.  Chairman. 

My  name  is  William  Jolley.  I  am  a  practicing  labor  imion  side 
attorney  in  Kansas  City,  Missouri.  Since  April  1,  1977,  when  the 
Independent  Federation  of  Flight  Attendants  was  certified  as  exclu- 
sive bargaining  representative  of  TWA's  flight  attendants,  I  have 
served  as  its  general  and  labor  counsel,  and  it  is  on  behalf  of  IFFA 
that  I  offer  this  testimony  in  support  of  H.R.  5. 

If  collective  bargaining  is  to  be  encouraged,  as  the  Federal  stat- 
utes say  that  it  is,  and  if  employees  are  to  have  a  right  to  strike 
free  from  discrimination  because  of  the  exercise  of  that  right,  which 
the  Federal  statutes  say  that  they  are,  then  both  the  NLRA  and 
RLA  should  be  amended  so  as  to  eliminate  the  employer  right  to 
permanently  replace  striking  employees. 

Permanent  replacement  because  of  the  right  and  the  exercise  of 
the  right  to  strike  is  discrimination  in  its  purest  form.  The  Federal 
statutes  contemplate  the  use  of  economic  power  by  both  employers 
and  employees  after  exhaustion  of  their  negotiation  efforts.  The 
employer's  right  is  to  unilaterally  implement  changes  in  salaries, 
working  rules  and  working  conditions,  the  employee's  right  is  to 
strike. 

Under  Federal  labor  pohcy  as  now  interpreted,  however,  collec- 
tive bargaining  is  not  encouraged.  Bargaining  equality  does  not 
exist,  and  employees  do  not  have  a  protected  right  to  strflte.  Unions 
and  the  employees  they  represent  have  both  hands  tied  behind 
their  back. 

Upon  exhaustion  of  negotiation  efforts,  an  employer  has  an  un- 
fettered right  to  unilaterally  impose  changes  in  salaries  and  work- 
ing conditions  and  to  permanently  replace  employees  should  they 
exercise  their  only  available  course  of  action  challenging  that  uni- 
lateral implementation. 

The  employees  have,  on  the  other  hand,  an  option  that  certainly 
could  not  have  been  contemplated  when  Congress  passed  the  labor 
laws  to  protect  them,  the  option  to  accept  the  imacceptable  changes 
in  salaries  and  working  conditions  or  to  engage  in  a  lawful  strike 
for  which  they  can  be  lawfully  permanently  replaced. 

With  these  preliminary  observations,  I  would  like  to  describe  the 
adverse  and  discriminatory  effects  of  the  permanent  replacement 
doctrine  on  the  collective  bargaining  relationship  between  IFFA 
and  TWA  and  the  TWA  flight  attendants  represented  by  IFFA. 

IFFA  was  forced  out  on  strike  on  March  7,  1986,  and  during  the 
72-day  strike  that  ensued,  2,900  new  hire  permanent  replacements 
were  hired.  In  addition,  1,285  of  the  original  7,000  strikers  re- 
turned to  work  during  the  strike.  My  written  testimony  has  an 
error,  I  refer  to  2,000  strikers.  The  number  was  nearly  7,000  strik- 
ers. 1,285  of  the  original  7,000  strikers  crossed  the  picket  line  and 
returned  to  work. 
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The  circumstances  that  brought  about  this  conflict  began  in  the 
summer  of  1985  when  TWA  was  put  into  play  as  a  stock  takeover 
target  of  Frank  Lorenzo  and  corporate  raider  Carl  Icahn.  Mr. 
Lorenzo's  union  busting  reputation,  well  earned  at  Continental  Air- 
lines, preceded  him.  Carl  Icahn's  labor  views  were  in  the  msiin  un- 
known. 

But  TWA  employees  and  particularly  the  flight  attendants  soon 
learned  that,  at  least  metaphorically  speaking,  the  devil  had  two 
sons.  Carl  Icahn  gained  control  of  TWA.  Ultimately,  Mr.  Icahn  ex- 
tracted more  than  an  estimated  $320  million  from  TWA  employees, 
a  reduction  of  about  20  percent  of  TWA's  labor  costs. 

As  to  flight  attendants,  whose  total  cost  of  labor  represented 
about  18  percent  of  TWA's  total  labor  costs,  with  an  average  salary 
of  some  $35,000,  he  demanded  a  concessionary  package  that  he 
publicly  estimated  to  be  worth  $110  million,  constituting  a  40  per- 
cent reduction  of  flight  attendant  total  labor  cost  and  over  one- 
third  of  the  total  employee  cut. 

Eighty-five  percent  of  the  flight  attendant  work  force  was  female 
and  more  than  one-third  were  over  40  years  of  age.  Average  service 
with  TWA  was  in  excess  of  15  years.  Carl  Icahn  brought  an  out- 
moded stereotypical  image  of  the  flight  attendant  work  force  into 
his  negotiations  with  IFFA.  He  demanded  a  disproportionate  share 
of  concessions  with  the  glibly  stated  and  often  repeated  justification 
that  stewardesses  are  second  incomes,  they  are  not  bread  winners 
and  the  girls  do  not  need  the  money. 

Up  to  the  last  day  of  Mr.  Icahn's  negotiations,  the  $110  miUion 
flight  attendant  demand  remained  unchanged.  On  the  last  night, 
he  made  one  move  and  that  was  to  reduce  the  concessionary  de- 
mand from  $110  million  to  $100  million.  No  fiirther  compromise 
was  ever  to  be  forthcoming. 

These  excessive  and  disproportionate  demands  led  inevitably  to 
a  conflict  and  the  flight  attendant  work  force  found  itself  with  no 
alternative  but  to  strike  on  March  7,  1986  to  oppose  the  unilateral 
implementation  of  pay  benefit  and  work  rule  cuts. 

Although  the  fight  was  valiant  and  the  flight  attendant  support 
was  strong  with  82  percent  of  the  work  force  still  honoring  the 
picket  line  after  72  days,  the  union  made  an  unconditional  offer  to 
return  to  work  when  it  became  clesir  that  the  corporate  goed  was 
the  wholesale  replacement  of  the  flight  attendant  work  force. 

When  the  strike  ended,  Mr.  Icalui  refused  to  reinstate  strikers, 
advising  them  that  they  had  been  permanently  replaced.  During 
the  first  year  after  the  strike,  only  198  strikers  were  recalled  to 
work.  Over  5,000  suffered  the  ravages  of  permanent  replacement. 

It  was  a  severe  shock  to  all  strikers,  but  especially  to  the  very 
many  senior  flight  attendants  when  they  found  themselves  without 
a  job  at  the  end  of  the  strike.  It  was  not  that  IFFA  had  failed  to 
explain  the  risks  involved  in  being  on  strike,  it  simply  was  unbe- 
lievable to  think  that  the  company  they  had  served  for  15  to  25 
years  would  refuse  to  take  them  back  after  a  lawftil  strike. 

Even  more  shocking  was  the  anger  experienced  when  it  became 
clear  that,  in  addition  to  retaining  the  newly  hired  strike  replace- 
ments, Icahn  also  intended  to  reward  those  1,285  mostly  very  jun- 
ior members  of  the  work  force  who  had  abandoned  the  strike  and 
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crossed  the  picket  line  by  allowing  them  to  remain  on  the  job  while 
the  more  senior  employees  were  left  on  the  street  to  await  recall. 

Of  the  1,285  who  crossed  the  picket  line  and  who  were  allowed 
to  work  after  the  strike,  1,250  were  junior  to  almost  all  of  those 
left  out  of  work.  Strikers  were  clearly  punished  for  exercising  their 
right  to  strike. 

Strike-related  litigation  costs  IFFA  over  a  million  dollars,  con- 
sisted of  numerous  district  court  trials  of  various  cases,  four  ap- 
peals to  the  Eighth  Circuit,  three  petitions  for  certiorari  and  two 
cases  argued  before  the  U.S.  Supreme  Court. 

The  second  recall  of  striking  flight  attendants  didn't  begin  until 
April  of  1987,  11  months  after  the  strike  ended.  It  ultimately  took 
three  years  before  the  last  striker  was  offered  a  return  to  the  job. 

Until  the  last  strikers  were  recalled,  Mr.  Icahn's  TWA  worked  its 
flight  attendants  longer  hours,  more  time  than  at  any  time  pre- 
vious to  the  strike  or  since  the  final  rehire  of  strikers  in  July  of 
1989,  an  action  explained  only  by  his  desire  to  avoid  striker  re- 
placement until  the  last  possible  pound  of  flesh  could  be  extracted. 

As  you  can  well  imagine,  the  level  of  animosity  and  hostility  in 
the  cabin  between  strikers  and  nonstrikers  was  clearly  evident  to 
passengers.  The  traveling  public  suffered,  the  airline  suffered,  and 
the  employees  suffered.  Such  an  atmosphere  prevents  the  open 
communication  and  spirit  of  cooperation  needed  to  provide  for  the 
safety  and  service  of  airline  passengers. 

Ordinarily,  when  a  strike  ends,  the  hardships  suffered  by  the 
employees,  the  company  and  the  traveling  public  likewise  end.  This 
is  not  so  when  crossovers  and  permanent  replacement  workers  are 
retained  at  the  end  of  the  strike. 

In  the  IFFA-TWA  situation,  the  agonies  of  unemployment,  the 
reprisal  for  exercising  a  protected  right  to  strike  lasted  three  more 
years.  There  was  at  least  one  suicide,  single  mothers  with  children 
were  forced  to  sell  their  homes  and  move  back  in  with  parents, 
some  lost  their  homes  in  foreclosures.  In  some  instances,  both  hus- 
band and  wife  were  flight  attendants,  so  both  incomes  were  lost. 

Numerous  employees  were  forced  to  file  for  bankruptcy  protec- 
tion. Why  these  consequences?  Because  they  were  held  to  have  en- 
gaged in  an  economic  strike  and  could  therefore  be  permanently 
replaced. 

The  overall  consequences  of  the  permanent  replacement  have 
lasted  beyond  the  three  years  of  unemployment.  The  divisiveness 
and  hostility  between  stnkers  and  those  who  took  their  jobs  have 
continued  to  fester  for  years.  TWA's  management  attitude  toward 
loyalists  was  dramatically  different  from  that  exhibited  toward 
strikers. 

The  cuts  imposed  unilaterally,  including  a  22  percent  salary  re- 
duction, continued  in  effect  until  September  of  1992  when  those 
salaries  were  further  reduced  by  another  15  percent  as  a  part  of 
a  bankruptcy  reorganization  effort  flowing  from  TWA's  Chapter  11 
filing  in  January  of  1992. 

I  earlier  made  reference  to  IFFA  litigation.  IFFA  prevailed  in  sig- 
nificant aspects.  As  a  result  of  two  decisions  ultimately  affirmed  by 
the  U.S.  Supreme  Court,  TWA  was  ordered  to  make  backpay  pay- 
ments calculated  to  exceed  $125  million  based  on  conduct  found  to 
be  unlawful. 
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That  is  small  consolation,  however,  because  it  does  not  make  up 
for  three  years  of  discriminatory  denial  of  employment.  And  worse 
yet,  because  of  the  bankruptcy,  that  backpay  amount  has  been  cut 
in  half  and  then  subjected  to  a  cents  on  the  dollar  distribution  in 
the  form  of  stock  and  long-term  notes. 

Other  pieces  of  the  IFFA  litigation  are  worth  mentioning.  It  gives 
some  understanding  of  the  permanent  replacement  doctrine  and  its 
application  to  the  Railway  Labor  Act. 

Despite  the  lack  of  an  RLA  mechanism  for  the  determination  of 
unfair  labor  practices,  IFFA  filed  and  tried  in  the  U.S.  district 
court  what  amounted  to  a  bad  faith  bargaining  case  seeking  a  dec- 
laration that  IFFA  strikers  were  unfair  labor  practice  strikers  not 
subject  to  permanent  replacement  and  therefore  entitled  to  back- 
pay. 

The  district  court,  after  expressing  reservations  concerning  its  ju- 
risdiction to  determine  unfair  labor  practices  in  the  absence  of  RLA 
authorization  to  do  so,  found  that  Mr.  Icahn,  in  fact,  based  his  dis- 
proportionate demands  of  flight  attendants  on  the  sex  stereotype 
view  that  they  were  nonbread  winners  and  second  incomes,  found 
numerous  instances  of  TWA's  unjustified  refusal  to  provide  IFFA 
with  requested  relevant  information  during  bargaining. 

The  district  court  found  that  IFFA's  other  claims  of  TWA's  bar- 
gaining misconduct,  direct  dealing  with  employees,  insistence  on 
predictably  unacceptable  demands  and  threats  to  liquidate  the  air- 
line if  the  union  prevailed,  may  generally  be  accepted.  He  nonethe- 
less ruled  against  IFFA,  concluding  that,  "greedy  employers,  like 
greedy  unions,  have  a  legal  right  to  try  their  strength  and  to  en- 
force their  demands  by  self-help  after  release  from  supervised  nego- 
tiations." 

IFFA  not  only  sought  unsuccessfully  to  bring  itself  within  the  un- 
fair labor  practice  exception  to  Mackay  but  also  challenged  TWA's 
preferential  treatment  of  those  1,285  predominantly  junior  individ- 
uals who  went  on  strike  but  abandoned  it  before  its  conclusion, 
thereby  gaining  post-strike  job  retention  over  more  full-time  senior 
strikers. 

Although  the  Eighth  Circuit  agreed  with  IFFA,  the  Supreme 
Court  in  a  6-3  decision  reversed.  Even  though  TWA  clearly  granted 
available  post-strike  emplojrment  on  the  basis  of  the  extent  of 
strike  participation  or  nonparticipation,  the  court  approved,  noting, 
"a  policy  such  as  TWA  employed  here  in  creating  the  incentive  for 
individual  strikers  to  return  to  work  [i.e.  job  retention  rights  over 
more  senior  strikers]  also  puts  pressure  on  the  strikers  as  a  group 
to  abandon  the  strike  in  the  same  manner  that  the  hiring  of  per- 
manent replacement  does." 

We  don't  beUeve  that  Federal  labor  policy  as  enunciated  by  Con- 
gress should  be  intended  to  favor,  incentivize  and  reward  either 
those  without  previous  job  tenure  or  those  junior  employees  who 
break  ranks  in  the  lawful  protected  exercise  of  an  economic  strike. 

We  submit  that  the  RLA,  like  the  NLRA,  should  be  amended  so 
as  to  remove  what  is  clearly  an  imbalance  and  inequity  unintended 
by  Congress.  If  there  is  light  at  the  end  of  the  tunnel,  it  is  in  Mr. 
Icahn's  departure  fi-om  the  airline  earlier  this  year,  agreements 
whereby  TWA  employees  will  own  45  percent  of  the  airline  stock, 
and  a  new  Icahn-fi*ee  management  attitude  toward  all  employees 
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as  they  work  together  to  assist  TWA  to  successfully  emerge  from 
bankruptcy. 

This  light,  however,  does  not  block  out  the  effects  of  TWA's  ear- 
her  discrimination  based  solely  on  the  exercise  of  their  right  to 
strike. 

On  behalf  of  IFFA,  I  appreciate  this  opportunity  to  be  heard  and 
in  connection  with  H.R.  5  which,  as  the  IFFA  experience  dem- 
onstrates, is  so  desperately  needed  under  a  Federal  labor  pohcy  de- 
signed to  promote  collective  bargaining. 

Thank  you. 

Mr.  Oberstar.  Thank  you  very  much  for  that  thorough  discus- 
sion of  the  TWA  situation.  Those  of  us  who  were  following  it  very 
closely  have  vivid  images  of  scores  of  Icahn-hired  replacements  pa- 
rading before  television  cameras  to  take  the  place  of  striking  flight 
attendants.  A  very  powerful  image  that  sticks  with  me  anyway. 

The  airlines  in  the  last  Congress  objected  and  will  again  in  cur- 
rent context  to  this  legislation  on  the  groiuids  that  they  lost  over 
$10  billion — it  is  really  $8  billion,  $2  billion  in  there  that  has  to 
do  with  retirement  plans — and  that  no  airline  can  now  withstand 
a  strike  of  any  duration,  and  that  under  the  current  economic  cir- 
cumstances, H.R.  5,  the  present  legislation,  would  give  an  unfair 
advantage  to  employees  in  any  labor  management  dispute  with  an 
airline. 

It  occurs  to  me  that  airline  employees  today  are  certainly  weU 
aware  of  the  precarious  economic  condition  most  airlines  are  in, 
and  I  think  the  answer  to  the  question  that  arises  out  of  the  airline 
argument  is  that  labor  is  not  going  to  force  a  strike.  They  are  going 
to  continue  to  negotiate  and  bargain  under  these  economic  cir- 
cumstances. 

I  would  like  to  get  your  reaction  to  what  I  think  is  a  central  ar- 
gument. If  we  can  deal  with  this  on  two  levels,  one  on  the  rational 
level  of  arguments  against  the  bill.  The  other  level  is  those  who 
have  a  philosophical  objection  to  this  legislation  just  say  we 
shouldn't  give  workers  this  right.  Others,  there  is  no  amount  of  ar- 
gument that  will  change  people's  mind,  no  point  in  arguing  the 
point. 

But  those  who  have  questions,  doubts  and  where  issues  are  being 
raised  such  as  this,  I  think  they  deserve  to  be  addressed. 

Mr.  Scheri,  go  ahead. 

Mr.  Scheri.  Thank  you,  Mr.  Chairman.  I  understand  the  car- 
riers' positions.  I  have  heard  it  for  several  years.  I  think  you  heard 
the  testimony  here  of  the  unions  here  today.  I  would  just  point  out 
that  I  think  everything  is  tilted  in  their  favor,  and  I  have  got  over 
35  years  of  collective  bargaining,  being  around  a  table  with  major 
carriers  that  we  represent. 

Let  me  give  you  an  example,  Mr.  Chairman.  On  Eastern  Airlines, 
we  tried  to  avoid  that  strike  with  Frank  Lorenzo,  and  believe  me 
we  did,  myself  and  our  negotiating  committee.  We  could  not  avert 
that  strike  for  the  simple  reason  that  he  wanted  to  reduce  wages 
and  conditions  that  were  unbearable  to  work  under,  so  our  people 
elected  to  strike. 

I  think  by  the  tune  of  97.7  percent,  and  I  guess  while  we  were 
out  there  and  so  forth,  as  we  pointed  out  in  our  testimony,  the 
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bankruptcy  court  dismissed  Frank  Lorenzo  from  running  that  car- 
rier, and  he  put  a  trustee  in  place. 

I  beUeve  it  was  in,  I  guess,  the  early  part  of  1990  Marty  Shugrue 
appeared  on  the  scene.  We  thought  that  was  a  breath  of  fresh  air, 
myself  and  our  attorney,  Joseph  Gueriri  from  the  law  firm  of 
Gueriri,  Edmond,  and  James  met  with  Mr.  Shugrue  and  his  attor- 
ney. We  thought  we  could  break  the  ice  and  hopefully  get  a  settle- 
ment. 

But  as  we  pointed  out  in  our  testimony  here  today,  he  had  one 
hang-up,  and  that  was  the  permanent  replacement.  He  already  re- 
placed machinists  to  the  tune  of  4,500  workers,  and  our  group  at 
that  time,  we  represented  8,900  people.  Better  than  half  of  our 
group  were  replaced  on  a  permanent  basis. 

So  really  the  collective  bargaining  procedure  would  not  work 
with  this  individual  because  he  said  there  is  no  way  I  could  release 
the  permanent  workers  and  bring  your  people  back  to  the  time  of 
100  percent  return  to  work  that  we  normally  get  when  we  £ire  not 
involved  in  this  permanent  replacement  question.  That  is  one  case. 

I  could  show  you  cases  where  companies  utilized  the  law  in  their 
favor  when  they  are  bargaining  with  you.  In  the  case,  a  matter  of 
record  goes  back  to  1984  with  El  Al  Israel  Airlines.  We  had  a  28- 
month  strike  with  that  carrier  involving  325  of  our  members. 

Thanks  to  the  insistence  of  the  lAM  in  pursuing  what  the  com- 
pany called  permanent  replacements,  replacing  lAM  members  on 
that  property,  we  found  out  that  they  were  not  permanent  replace- 
ments after  28  months.  We  said  we  want  to  see  the  agreement  that 
you  hired  these  people  under,  and  much  to  our  amazement,  they 
were  hired  on  a  temporary  basis. 

But  throughout  aU  the  collective  bargaining  process  during  that 
28-month  strike,  their  attorney  and  their  company  reps  from  Israel 
and  so  forth  and  here  in  the  United  States  were  pursuing  the  sim- 
ple fact  that  we  cannot  return  your  people  back  to  work  because 
we  have  hired  them  in  a  permanent  category.  That  was  untrue. 

Hopefully  at  that  time  we  worked  out  a  back-to-work  agreement 
where  100  percent  of  our  people  did  return  and  the  temporary  em- 
ployees were  released. 

If  anything,  I  think  right  now  the  way  the  law  stands,  and  that 
is  why  we  are  in  favor  of  H.R.  5  passage,  that  we  want  to  get  a 
level  pla3ring  field  because  our  people  are  still  not  scared  to  strike 
in  this  industry.  You  cannot  live  with  conditions  like  Frank 
Lorenzo  was  trying  to  impose  on  the  machinists,  the  Air  Line  Pilots 
Association,  and  the  TWU  on  that  property.  And  previous  to  that. 
Continental  Airlines,  and  what  he  did  to  that  airline. 

I  don't  think  anybody  sitting  on  this  committee  would  work  for 
the  salary  that  he  was  putting  forth  on  both  of  them — carriers  and 
conditions — that  our  people  had  to  work  under,  so  the  threat  of  a 
strike  is  still  there. 

However,  we  don't  call  a  strike  as  international  leaders.  Our  peo- 
ple vote  for  a  strike  under  our  constitution  because  the  conditions 
were  unbearable  and  I  think  that  is  why  we  have  got  to  have  the 
passage  of  this  law  because,  right  now,  they  are  sitting  there,  yeah, 
let  them  take  a  strike,  we  will  replace  them. 

We  came  through  a  current  strike  last  October  on  US  Air.  We 
were  very  fortunate.   It  was   a  six-day  strike.   They  are  smart 
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enough  on  that  carrier  not  to  invoke  the  law  and  replace  us  on  a 
permanent  basis  because  I  think  Mr.  Schofield  would  have  had  big 
problems  on  that  airline  because  he  probably  would  have  been  out 
of  business  by  now. 

Thank  God,  we  got  a  settlement  and  we  did  have  an  orderly  re- 
turn to  work,  our  people  returned  100  percent.  So  when  I  hear  peo- 
ple say  this  is  going  to  favor  labor,  that  is  not  true.  That  is  not  true 
at  all.  We  are  just  going  to  have  an  equal  playing  field  to  bargain 
under.  That  is  what  the  Railway  Labor  Act  calls  for.  Thank  you. 

Mr.  Leitz.  All  right.  You  are  hearing  a  lot  about  Eastern.  I  don't 
want  to  be  repetitious  on  Eastern,  but  certainly  that  was  a  disas- 
ter, you  know,  when  they  didn't  impanel  the  Presidential  Emer- 
gency Board.  That  would  have  ended  the  strike  at  Eastern. 

I  still  think  Eastern  still  has  the  possibility  of  flying  today.  They 
still  have  money,  believe  it  or  not.  They  are  still  settling  griev- 
ances, and  if  they  still  have  money,  they  could  certainly  have  been 
flying  that  at  least  north  and  south. 

Everybody  is  sajdng  unions  are  strike  happy  and  everything  else. 
It  was  about  a  year  or  two  ago  that  we  opened  up  contract  negotia- 
tions with  American  Airlines.  Because  of  the  situation,  the  competi- 
tiveness in  the  airline  industry — and  that  was  unprecedented  dur- 
ing a  contract — we  did  open  up  at  the  company's  request  to  give 
them  some  relief  for  a  long-term  contract,  and  the  membership 
went  along  with  that.  We  didn't  think  they  would,  but  they  did, 
and  everything  was  even  on  that. 

We  negotiated  agreement  during  a  contract  and  extended  that 
contract.  I  am  so  happy  that  we  did  because  that  was  two  years 
ago  and  the  airline  industry  was  in  not  that  bad  a  shape.  Certainly 
the  employees  today  all  over  in  any  kind  of  an  industry  understand 
that  we  are  a  global  economy  today  and  we  must  compete.  The  best 
way  we  compete  is  with  labor  peace. 

Mr.  Oberstar.  One  point  I  want  to  pick  up  on,  then  I  will  go  to 
other  Members  because  my  time  has  expired.  The  Railway  Labor 
Act  is  often  cited  as  a  dispute  resolution  mechanism  and  in  1989, 
when  the  Eastern  dispute  was  well  under  way,  there  was  an  at- 
tempt to  invoke  the  Railway  Labor  Act.  And  it  went  through  the 
early  stages,  but  the  President  chose  not  to  push  it. 

We  held  hearings  in  this  committee.  We  reported  a  bill.  Mr. 
Gingrich  was  then  Ranking  Republican  Member  on  the  committee, 
and  strongly  urged  the  W^te  House  to  accept  the  legislation.  It 
would  have  within  21  days  resolved — this  was  the  total  elapsed 
time  provided  in  that  legislation.  It  passed  the  House.  Twenty-one 
days  would  have  settled  that  dispute,  and  labor  was  willing  to  take 
its  chances  on  the  outcome  of  the  mediation  board. 

Captain  Babbitt  recalls  that  very  well,  I  am  sure.  But  it  didn't 
work  because,  in  the  final  analysis,  the  President  wouldn't  sign  the 
Presidential  Emergency  Board  legislation,  blocked  the  bill  in  the 
Senate  and  the  whole  thing  died.  So  if  Mr.  Lorenzo  did  not  have 
the  ability  to  use  permanent  replacements,  you  think  there  would 
have  been  that  long  dispute?  You  were  in  the  midst  of  all  that. 

Mr.  Leitz.  Just  let  me  comment  a  minute.  The  three  unions  had 
the  opportunity.  Randy  Babbitt  and  George  Koupias  and  myself,  to 
speak  to  the  President  directly  in  the  White  House,  George  Bush, 
and  the  legislation  was  there.  All  you  had  to  do  was  sign  the  legis- 
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lation,  we  all  agreed  to  go  back  to  work  and  take  our  chances, 
whatever. 

And  as  you  know  that,  he  said,  well,  what  good  would  signing 
the  bill  do?  I  said  40,000  people  and  their  families  would  go  back 
to  work,  and  as  you  know,  15  minutes  before  the  deadline,  he  ve- 
toed the  legislation.  But  that  would  have  ended  the  strike,  and  it 
just  didn't  happen. 

Mr.  Babbitt.  From  my  own  personal  observation,  Mr.  Chairman, 
that  strike  was  considerably  lengthened  by  the  insertion  of  perma- 
nent replacements.  It  became  the  subject  of  bargaining.  I  can  tell 
you,  having  been  at  the  table  through  numerous  back-to-work  dis- 
cussions, that  I  am  certain  the  centerpiece  of  discussion  by  all 
three  of  the  predominant  unions  on  that  property  was  what  to  do 
about  the  permanent  replacement  issue. 

The  pilots  had  resolved  their  economic  components  as  the  ma- 
chinists, I  understand,  had  later  on  in  the  strike.  The  issue  became 
with  the  trustee,  what  do  I  do?  Here  is  a  man  who  has  now  re- 
placed Frank  Lorenzo,  very  willing  to  achieve  some  labor  settle- 
ment, but  saying  I  can't  do  this  because  these  permanent  replace- 
ments will  sue  me.  I  don't  have  the  ability.  Federal  law  precludes 
me  from  settling  an  agreement  with  you  to  bring  you  back  to  work. 

So  here  we  have  an  employer  and  employees  willing  to  sign  an 
agreement  to  end  a  confrontation  and  what  held  us  apart  was  in 
fact  a  law  that  prevented  that. 

I  would  add  as  a  passing  observation,  referring  briefly  to  your 
earlier  question,  in  the  15  years  of  the  deregulated  environment, 
the  Air  Line  Pilots  Association  has  been  involved  in  three  strikes. 
In  two  of  those  strikes  Frank  Lorenzo  was  the  employer.  I  would 
only  note  that  for  the  record. 

When  we  look  at  today's  environment,  the  negotiations  that  you 
see  ongoing  are  not  for  gains  being  sought  by  the  employees.  As 
President  Leitz  and  others  have  described,  these  are  concessionary 
talks. 

The  Air  Line  Pilots  Association  is  in  direct  negotiations  now  with 
three  of  the  biggest  carriers  in  this  country.  We  have  signed  agree- 
ments that  are  good  through  1994  and  1995.  We  are  prepared  to 
give  hundreds  of  millions  of  dollars  back  because  we  agreed  to  open 
our  contracts,  so  you  are  not  looking  at  a  strike  happy  bunch  of 
people  here,  you  are  looking  at  people  who  are  tr3dng  to  keep  their 
industry  stable. 

We  have  said  it  in  this  room  and  in  other  rooms  that  the  key  to 
success  for  employees  is  a  healthy,  strong  company.  We  are  trying 
to  work  to  that  end.  In  this  case,  there  is  a  Federal  law  that  stands 
in  the  way  of  achieving  that  success. 

Mr.  Oberstar.  If  my  colleague  would  just  forebear  for  one  mo- 
ment further.  Would  you  say,  then,  that  the  striker  replacement 
becomes  an  issue  principally  when  you  have  an  employer  who  real- 
ly wants  to  destroy  a  union?  It  is  not  the  economic  issues  at  stake 
any  longer,  it  is  whether  there  is  or  is  not  a  union.  And  if  the  em- 
ployer can  bring  on  replacement  workers,  he  breaks  the  union,  and 
has  a  whole  different  playing  field. 

Mr.  Babbitt.  I  would  completely  concur,  absolutely. 

Mr.  SCHERI.  Mr.  Chairman,  may  I  say  something  on  that? 
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I  think  a  prime  example  is  with  the  machinists  strike  on  Con- 
tinental Airiines  on  August  13,  1983,  that  is  exactly  what  hap- 
pened when  Frank  Lorenzo  had  the  controls  of  that  airiine.  He 
tried  to  more  or  less  force  us  out,  which  he  did.  He  forced  a  strike 
on  that  carrier.  Then  on  September  4th,  as  I  recall,  it  goes  into  the 
bankruptcy  court  for  three  days,  comes  back  out,  eliminated  11,000 
jobs,  reduced  them  down  to  4,000  jobs,  recalled  the  people  at  half 
the  wages  that  they  were  earning  prior  to  our  strike,  which  irri- 
tated the  Air  Line  Pilots  Association  and  the  union  of  flight  attend- 
ants on  October  1  and  they  walked  out  in  sympathy.  This  is  a 
prime  example. 

He  had  us  all  out  in  the  street  on  his  desire  of  reducing  the  rates 
and  working  conditions  of  this  industry,  and  by  God  he  used  the 
tool,  permanent  replacements. 

Example.  We  represented  2,000  mechanics  and  related  on  that 
property  when  we  struck  them  on  August  13th,  and  stock  clerks. 
After  it  was  all  over  with  the  smoke  settled  down,  we  called  the 
strike  off  in  1985,  I  beheve  it  was,  the  spring  of  1985.  160  of  our 
people  filled  vacancies  and  1,840  of  the  machinists  were  replaced 
on  that  carrier. 

The  160  people  that  did  go  back  were  working  in  my  opinion  for 
real  low  wages  on  that  carrier,  and  it  is  still  one  of  the  lowest  paid 
airlines  in  this  industry,  and  that  is  the  aftermath  of  Frank 
Lorenzo.  So,  yes,  they  do  use  that  tool,  the  law  in  their  favor  to 
permanently  replace  us. 

Mr.  JOLLEY.  Mr.  Chairman,  do  you  mind,  I  would  like  to  ask 
your  indulgence  to  answer  your  previous  question  quickly. 

Mr.  Oberstar.  I  will  give  you  30  seconds.  I  want  to  get  on  to 
other  members. 

Mr.  JoLLEY.  To  assume  that  labor  and  working  men  and  women 
will  take  advantage  of  or  get  an  undue  incentive  by  putting  a  bsm 
on  permanent  replacement  is  unjustified  based  on  experience.  The 
hardships  of  a  strike,  irrespective  of  permanent  replacement,  can 
be  devastating  and  it  is  not  something  taken  lightly. 

On  the  other  hand,  what  permanent  replacement  does  is  put  an 
employer  who  is  ill-motivated  in  a  win- win  situation.  You  can  insist 
on  otherwise  unacceptable  demands  and  know  that  one  of  two 
things  is  going  to  happen. 

Labor  and  employees  will  accept  those  demands  because  of  the 
fear  of  permanent  replacement  or,  if  they  do  strike  nonetheless, 
you  have  a  double  whammy.  You  impose  the  unacceptable  condi- 
tions and  you  get  a  work  force,  in  the  case  of  flight  attendants,  for 
example,  who  make  $25-  to  $28-  to  $30,000  a  year,  with  new  hire 
employees  on  B  scale  at  $12,000  a  year. 

So  if  there  is  an  incentive  based  on  whether  there  is  or  isn't  per- 
manent replacement,  I  think  that  incentive  clearly  tilts  the  balance 
in  favor  of  employers. 

Mr.  Oberstar.  Thank  you  very  much. 

Mr.  Clinger,  thank  you  for  your  forbearance. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman. 

One  of  the  things  that  causes  me  some  concern  about  this  pro- 
posal is  the  potential,  it  seems  to  me,  for  some  regional  conflict.  I 
am  looking  at  a  table  showing  union  membership  in  various  states. 
As  of  1991,  Michigan  has  about  24.7  percent  of  all  employees  hold- 
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ing  union  membership,  Minnesota  21.5,  New  York  29.2,  Pennsylva- 
nia 20.3,  Ohio  20.7.  And  then  you  look  south  of  the  Mason-Dixon 
line  and  you  have  got  Florida  with  8.7,  Georgia  with  6.8,  North 
Carolina  5.2  and  so  forth. 

I  have  had  occasion  to  talk  about  this  legislation  with  some 
CEOs  of  companies  in  my  district  and  in  Pennsylvania  who  rightly 
or  wrongly  have  said,  if  this  legislation  becomes  law,  they  would 
never  consider  locating  a  plant  or  expanding  an  existing  plant  in 
my  district  or  in  my  state  because  of  the  potential  that  they  would 
have  to  have  a  prolonged  labor  dispute. 

And  why  risk  that  problem?  Why  not  go  where  that  risk  will  be 
much  less?  So  if  you  see  my  point,  I  am  concerned  about  what  may 
happen  here  in  terms  of  regional  disparity  and  disjunction.  I  won- 
der if  you  could  address  that.  Everyone  said  it  is  not  so  apphcable 
to  the  aviation  industry,  but  I  think  it  does  have  implications  for 
other  parts  of  the  country. 

Mr.  SCHERI.  I  will  try  to  answer  that,  Mr.  Congressman.  For  the 
simple  fact  that  we  have  a  diversified  union,  as  you  well  know,  we 
have  had  other  strikes  outside  the  aviation  industry  where  they 
have  replaced  machinists,  and  I  think  it  is  a  matter  of  record  that 
this  law  went  into  effect  in  1938. 

And  just  using  a  comparison  with  the  airlines  here,  going  back 
to  1980,  we  really  didn't  have  any  problems  in  this  industry  as  far 
as  permanent  replacements.  I  think  the  same  applied  in  the  indus- 
trial sector  of  our  union  during  that  period  of  time. 

Where  it  really  started  was  when  the  President  of  the  United 
States  just  flatly  terminated  14,000  PATCO  controllers,  and  that 
started  these  employers  to  look  into  the  law  and  say,  hey,  we  have 
a  new  tool  here  that  we  can  use  against  labor.  I  don't  think  their 
argument  is  very  valid  if  they  look  at  the  past  record  fi*om  1938 
until  1980.  We  had  peace  and  harmony  in  this  country  as  far  as 
permanent  replacement  of  workers. 

Mr.  Clinger.  But  that  doesn't  really  address  my  concern  that 
you  are  liable  to  have  regional  disparities  develop  here,  you  are 
going  to  see  jobs,  growth  going  on  in  the  south  but  being  taken 
away  fi"om  the  northeast  and  the  midwest. 

Mr.  Babbitt.  One  concern  I  would  just  share.  Hearing  your  de- 
mographics, it  seems  to  me  there  might  be  a  little  sway  in  those 
figures  simply  because  of  the  industrial  line  versus  the  agricultural 
line.  There  may  in  fact  be  a  more  industrialized  base  in  the  states 
that  you  named  versus  agricultural  economies  further  south,  as 
just  a  possibility. 

Mr.  Clinger.  You  have  indicated  that  the  plajdng  field  is  defi- 
nitely skewed  at  the  present  time  in  favor  of  management,  and  I 
can  see  that. 

I  can  understand  why  in  the  aviation  industry  that  you  say  it  is 
tough,  strikes  are  not  likely  because  of  the  fi*agility  of  the  industry 
as  a  whole,  but  again,  loolang  beyond  the  aviation  industry,  aren't 
we  going  180  degrees  and  basically  weighting  the  scales  now.  The 
pendulum  is  going  from  one  side  to  the  other. 

If  we  say  that  management  has  an  advantage  now,  wouldn't  this 
really  give  labor  reason  to  just  hold  out,  hold  out  until  we  get  what 
we  want  because  they  can't  replace  us  and  they  are  going  to  have 
to  cave  at  some  point  down  the  line. 
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Mr.  Leitz.  They  always  had  the  right  to  hire  temporary  strike 
breakers,  which  they  did  in  a  lot  of  cases,  but  at  least  when  a  con- 
tract was  settled,  the  employees  went  back  to  work,  the  regular 
employees.  Once  they  hire 

Mr.  Clinger.  How  do  you  see  this  accelerating  the  process? 
Doesn't  that  just  speak  to  the  very  point  that  you  are  going  to  have 
prolonged  labor  disputes? 

Mr.  Leitz.  Yes,  but  once  they  hire  permanent  replacements, 
there  is  no  way  of  negotiating  a  settlement  anymore  because,  if  you 
are  out  on  the  picket  lines  and  you  find  out  that  we  go  out  there 
and  tell  them  you  have  been  permanently  replaced,  how  are  you 
ever  going  to  settle  a  strike? 

You  could  settle  a  strike,  you  know,  within  a  week  or  so  through 
collective  bargaining.  There  is  no  more  collective  bargaining  once 
they  hire  permanent  replacements  because  you  can't  negotiate  a 
settlement.  If  you  tell  the  people  they  don't  have  a  job  anymore, 
how  can  you  negotiate  a  settlement  to  that  strike?  There  is  no  way. 
No  way  possible. 

The  whole  collective  bargaining  system  is  thrown  out  the  win- 
dow. Nobody  can  do  anything  about  it.  The  employer  then  says,  I 
am  going  to  get  sued  by  the  strikers  if  I  call  you  back.  How  can 
you  negotiate  a  settlement? 

Mr.  SCHERI.  If  I  may,  Mr.  Clinger.  I  think  there  is  another  point 
here.  It  is  a  matter  of  record  because  we  are  always  under  the  aus- 
pices of  the  National  Mediation  Board,  I  am  talking  about  airline 
people  and  railroad  people  we  represent  being  covered  by  the  Rail- 
way Labor  Act. 

It  is  a  matter  of  record  in  our  industry,  in  the  aviation  industry. 
Even  with  this  permanent  replacement  hanging  over  our  head,  97 
percent  of  our  agreements  are  settled  in  a  satisfactory  and  respon- 
sible manner  under  the  act  without  reverting  to  a  strike. 

In  my  opinion,  I  think  that  once  these  employers,  once  you 
change  the  law,  H.R.  5  becomes  a  reality,  I  think  that  figure  is 
going  to  increase,  98  or  99  percent  of  the  collective  bargaining 
agreements  will  be  resolved  prior  to  going  out  on  strike. 

Mr.  Clinger.  But  isn't  one  of  the  reasons  that  fewer  strikes 
occur  perhaps  now  is  the  threat  of  permanent  replacement? 
Wouldn't  you  have  the  likelihood  that  if  that  threat  is  removed, 
that  you  might  actually  increase  the  number  of  strikes  that  would 
occur? 

Mr.  SCHERI.  I  don't  think  so,  sir,  for  the  simple  fact  that  the  peo- 
ple that  we  represent  around  this  table  we  are  not  strike  happy. 
We  like  to  see  peace  and  harmony  within  the  company  where  we 
work  and  make  a  decent  wage  and  so  forth.  But  we  are  not  out 
there  preaching  strike  at  the  end  of  three  years.  If  anything,  we 
try  to  settle  short  of  a  strike,  and  I  think  our  records  show  that 
before  the  National  Mediation  Board. 

Mr.  Clinger.  I  certainly  hold  no  grief  for  Mr.  Lorenzo  or  others 
who  have  used  the  process  in  a  very  harmful  way.  But  on  the  other 
hand,  I  am  a  little  concerned  here  that  what  we  see  here  may  be 
an  increase  in  the  number  of  strikes  and  an  increase  in  the  amount 
of  labor  unrest,  perhaps  not  in  the  aviation  industry  but  in  other 
parts. 
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Mr.  Babbitt.  If  I  may,  I  would  submit  that  just  looking  at  the 
sheer  economics  of  the  situation,  leaving  permanent  replacements 
out  of  it,  an  employee  group  making  a  decision  to  strike  knows  that 
there  is  a  severe  economic  penalty  involved.  And  let's  further  sup- 
pose that  they  decide  that  they  can  stay  out  some  period  of  time, 
and  they  call  a  strike,  the  company  hires  temporary  replacements 
and  they  operate  the  corporation.  Forget  that  it  is  an  airline. 

At  some  point  in  time,  those  people  are  going  to  decide  we  are 
either  prevailing  here  and  the  company  will  agree  and  come  to 
terms,  or  we  are  not  prevailing  here,  too  many  people  are  crossing 
the  line.  Very  candidly,  at  that  point,  a  decision  is  made,  we  are 
going  back  in  the  plant  hat  in  hand.  And  when  that  happens,  re- 
member what  the  corporation  is  getting  now — they  are  going  to 
unilaterally  impose  the  agreement,  the  employees  are  coming  back 
to  work  unconditionally. 

All  the  employees  are  asking  at  this  point  is  their  jobs  back,  so 
what  economic  difference  is  there  to  the  corporation,  what  incentive 
is  there  for  the  union?  None.  But  there  is  a  terrible  incentive  to  get 
rid  of  unions  given  the  option  at  that  point  of  leaving  the  doors 
closed  to  the  union,  and  I  would  submit  that  that  is  the  difference. 

There  is  already  an  imbalance  on  the  pla5dng  field  in  terms  of 
being  able  to  put  up  the  financial  umbrella.  A  corporation  can  file 
Chapter  11  and  simply  put  up  the  umbrella  and  suddenly  be  insu- 
lated. It  is  true  you  can  file  personal  bankruptcy. 

But  I  can  assure  you  with  a  lot  of  personal  experiences  from  peo- 
ple I  represent,  you  cannot  go  down  to  the  grocery  store  and  charge 
up  the  food  for  your  family  or  pay  the  tuition  in  school  and  just 
say,  "put  that  on  my  post-petition  liability  bill."  It  doesn't  work 
that  way  for  individuals.  And  so  there  is  already  that  imbalance 
out  there  in  the  marketplace. 

Mr.  Oberstar.  Thank  you.  I  would  make  a  fiirther  observation 
that,  following  up  on  my  last  point  about  the  cases  in  which  this 
legislation  becomes  important,  those  principally  where  the  em- 
ployer really  is  out  to  break  a  union,  doesn't  want  a  xinion,  wants 
to  get  rid  of  it,  as  we  have  seen  in  LBOs  that  brought  in  anti-union 
management,  but  in  the  current  situation  in  Minnesota  with 
Northwest  Airlines,  the  pilots  contract,  if  I  recall  rightly,  does  not 
run  out  for  another  year,  maybe  more  than  that. 

Mr.  Babbitt.  More  than  that. 

Mr.  Oberstar.  And  the  pilots  have  agreed  to  sit  down  with  man- 
agement and,  in  effect,  renegotiate  an  existing  intact  contract  with- 
out any  threat  of  being  replaced,  without  any  threat  of  going  on 
strike. 

Mr.  Sangmeister. 

Mr.  Sangmeister.  Thank  you,  Mr.  Chairman. 

Obviously,  this  issue  is  being  revisited  again  and  will  continue 
to  be  so.  I  don't  know  if  there  is  anything  new  to  be  put  on  the 
table  or  not,  but  fi-om  what  I  hear  about  the  discussion  this  morn- 
ing, we  are  concerned  about  the  pendulum.  I  happen  to  agree  with 
you,  the  pendulum  is  too  far  over  on  the  employer's  side. 

Employees  are  concerned  if  this  act  passes,  the  pendulum  is 
going  to  swing  completely  on  the  other  side,  so  the  obvious  solution 
is  to  try  to  work  for  some  middle  ground.  I  am  not  sure  it  is  there. 
As  I  sit  here  and  think  about  it,  an  idea  I  have  is  a  limitation  of 
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maybe  a  year  and  a  half  or  two  years  from  the  date  of  the  strike. 
If  the  matter  wasn't  settled  by  that  time,  why  then  permanent  re- 
placement workers  could  be  kept  in  place. 

Does  that  make  any  sense  or  does  that  mean  that  the  employer 
now  sits  back  for  a  year  and  a  half  or  two  years  and  just  waits  it 
out?  Can  you  give  me  any  comments  on  that?  That  is  about  the 
only  thought  I  have  had. 

Mr.  Babbitt.  Given  a  period  certain  to  wait  would  be  my  con- 
cern. 

Mr.  JOLLEY.  Mr.  Sangmeister,  with  all  due  respect,  I  don't  think 
it  would  work.  Our  experience  with  the  IFFA-TWA  strike,  I  think, 
demonstrates  that  would  not  work.  Everj^hing  is  in  place  if  there 
is  a  strike,  and  employees  are  permanently  replaced,  the  wages  are 
depressed,  the  working  conditions  are  depressed,  there  is  a  cheaper 
employee  work  force,  there  is  no  incentive  to  come  to  terms. 

And  with  all  due  respect,  I  think  that  what  labor  is  looking  for 
is  the  pendulum  to  swing  back  to  the  middle  because  that  is  where 
market  forces  should  drive.  I  don't  think  an  arbitrary  time  limit 
should  be  considered.  Labor  unions  don't  control  the  time  and  ex- 
tent of  strikes.  It  is  labor  union  members,  as  various  members  of 
the  panel  here  have  brought  out  today. 

Going  out  for  two  months,  for  a  month,  three  months  in  today's 
economy,  whether  you  are  a  one  employee  household  or  a  two  em- 
ployee household  is  devastating.  I  don't  believe  there  is  going  to  be 
more  strikes,  longer  strikes.  But  if  there  is  going  to  be  strikes,  Con- 
gress long  ago  said  that  strikes  are  legitimate  and  protected,  and 
they  are  not,  and  there  is  a  level  playing  field  that  is  being  sought. 

And  the  simple  passage  of  H.R.  5  is  going  to  swing  the  pendulum 
back  to  the  middle  where  it  belongs  and  I  think  where  Congress 
originally  intended  that  pendulum  to  be. 

Mr.  Sangmeister.  You  say  it  swings  back  to  the  middle  and  you 
may  be  right,  I  don't  know.  We  are  trying  to  look  for  some  middle 
groiuid  here.  Is  there  any  other  thing  that  could  temper  these  nego- 
tiations? 

Mr.  SCHERI.  I  would  just  like  to  respond  I  guess  back  to  your 
suggestion,  putting  a  two-year  cap  on  a  strike  situation.  I  agree 
here  with  ALPA  and  IFFA  and  so  forth,  that  it  will  not  work  in 
our  opinion  because  it  will  just  prolong  a  strike,  they  will  starve 
the  people  out  imtil  they  get  to  that  point  and  they  become  legal 
on  permanent  replacements. 

I  think  I  have  to  give  you  a  parallel  background,  Mr.  Congress- 
man, and  that  is  when  Frank  Lorenzo  was  hitting  this  Hill  and 
also  walking  into  President  Bush's  office  during  the  Eastern  dis- 
pute and  was  trying  to  put  a  cap  on  mediation  of  six  months,  which 
will  not  work  also.  I  mean,  you  have  got  to  have  the  jurisdiction 
of  the  National  Mediation  Board  involved  and  they  will  release  par- 
ties when  they  see  fit. 

So  I  think  there  is  a  parallel  there  where  the  company  was  going 
for  a  six-month  cap.  I  don't  think  a  two-year  limitation  on  a  strike 
before  they  go  to  permanent  replacements  will  work.  And  of  course 
our  organization  would  be  against  it. 

Mr.  Sangmeister.  That  is  all. 

Mr.  Oberstar.  Thank  you. 

Mr.  Collins. 
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Mr.  Collins  of  Greorgia.  Thank  you,  Mr.  Chairman. 

I  think  President  Bush  made  several  mistakes  in  his  tenure  in 
the  White  House  with  the  fact  that  he  did  not  convene  the  commis- 
sion to  assist  in  the  Eastern  situation  being  one  of  those.  I  think 
it  is  most  unfortunate  we  have  some  unscrupulous  people  in  any 
type  of  industry,  whether  it  be  airlines  or  what,  that  do  things  to 
the  detriment  of  people  and  families  and  lives  to  assist  and  en- 
hance their  own  personal  conference. 

I  won't  call  any  names,  but  a  couple  of  names  have  been  men- 
tioned here  already.  I  find  no  fault  with  what  you  say  about  those 
individuals.  But  my  fear  is  that  if  such  as  H.R.  5  is  put  in  place, 
that  it  will  just  be  another  incentive  for  businesses,  some  busi- 
nesses to  move  their  operations  out  of  this  country  and  take  with 
it  jobs  which  puts  us  even  in  another  bad  or  possibly  a  worse  situa- 
tion. 

We  have — they  have  now  the  lack  of  incentives  to  remain  here 
such  as  your  investment  tax  credits  or  tax  incentives.  We  have  the 
high  cost  of  labor.  We  have  the  high  cost  of  benefit  packages,  in- 
cluding health  insurance,  and  if  we  put  this  on  top  of  it,  I  am 
afi-aid  it  will  just  be  another  incentive  that  will  encourage  even 
more  so  to  move  jobs,  not  so  much  in  your  industry  as  maybe  in 
some  others.  I  would  just  like  your  response  to  that. 

Mr.  Babbitt.  Personally  speaking,  on  behalf  of  the  pilots,  I  don't 
necessarily  agree  with  that.  I  don't  find  it  to  be  any  more  of  an  in- 
centive. I  think  that  we  are  trjdng  to  bring  that  pendulum  back  to 
the  middle,  I  don't  think  that  there  is  much  disagreement  that  we 
are  focused  here  on  trying  to  captiire  the  rose,  which  is  always  un- 
fortunate when  you  have  to  make  legislation  or  a  rule  because  one 
person  wants  to  play  the  game  right  on  the  sidelines  and  get  chalk 
on  his  shoes  the  whole  time  he  plays. 

That  is  in  effect  what  we  are  looking  at  here.  I  am  reminded  of 
the  time  David  Rockefeller  was  being  interviewed  and  someone 
asked  him  if  his  grandfather  broke  any  laws  while  he  amassed  all 
of  that  wealth.  And  he  said,  "No,  but  I  imagine  he  caused  a  lot  of 
them  to  be  written." 

And  I  think  the  same  legacy  would  follow  Frank  Lorenzo.  He 
doesn't  break  the  laws,  but  we  have  to  come  along  behind  to  make 
them  to  keep  the  boundaries  where  everybody  else  in  this  country 
wants  to  play.  And  so  I  submit  that,  yes,  we  are  in  fact  tightening 
up  the  boundaries  a  httle  bit,  but  it  is  to  bring  that  pendulum  back 
into  the  center,  to  bring  into  check  people  like  that. 

I  will  candidly  say,  I  agree  with  your  assessment.  President  Bush 
had  an  opportunity  there  to  empower  the  panel  that  would  have 
solved  that  particular  dispute.  In  the  same  vein.  Congressman,  you 
asked  the  question:  "Are  there  other  areas?" 

I  think  the  last  time  this  bill  was  addressed,  we  looked  at  the 
possibility  that  when  a  union  agrees  to  binding  arbitration,  it  says 
it  is  willing  to  let  a  neutral  party  come  in  here  and  settle  tlus.  That 
is  exactly,  I  might  add,  what  the  machinists  did  in  the  Eastern 
strike.  We  will  submit  this  to  a  neutral.  A  neutral. 

I  might  add,  that  the  President  of  the  United  States  was  going 
to  pick  the  panel,  and  they  were  willing  to  submit  to  that.  Well, 
I  would  suggest  that  if  the  union  were  to  do  that,  then  you  might 
not  want  to  offer  the  employer  the  ability  to  permanently  replace 
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those  people.  So  that  is  an  option  I  think  that  might  be  entertained 
if  you  are  concerned  that  you  are  moving  this  pendulum  past  cen- 
ter, which  is  not  our  goal. 

Mr.  JOLLEY.  Mr.  Collins,  if  I  might  respond.  I  think  every  Amer- 
ican has  an  interest  in  doing  what  can  be  done  to  ensure  that 
American  jobs  stay  in  America,  and  there  certainly  are  a  number 
of  employers  who,  for  reasons  having  nothing  to  do  with  whether 
there  is  or  isn't  a  striker  replacement  ban,  have  fled  for  the  various 
cost  incentives  that — and  others  that — ^you  referred  to.  The  ques- 
tion is,  it  seems  to  us,  that  in  keeping  jobs  in  America,  "on  whose 
backs  and  at  what  price?" 

And  to  use  the  permanent  replacement  ban  as  a  reason  to  keep 
American  jobs  in  America  seems  to  me  to  put  it  unfairly  on  the 
backs  of  labor.  What  needs  to  be  focused  on,  I  think,  is  if  you  look 
at  the  pre-Reagan  years,  we  had  strikes.  Employers  continued  to 
operate  and  they  did  so  without  the  use  of  permanent  replace- 
ments. 

I  am  familiar  in  my  own  practice,  and  we  represent  local  unions 
and  international  unions  on  a  local  and  regional  and  national  basis, 
that  employers  did  not  shut  down.  The  reason  for  permanent  re- 
placements in  the  first  place  is  presumably  to  give  employers  the 
option  of  being  able  to  operate  during  a  strike. 

Well,  before  permanent  replacement  took  hold  and  in  the  absence 
of  permanent  replacements,  employers  operated  during  the  strike. 
So  to  think  they  are  going  to  flee,  they  are  going  to  leave  the  coun- 
try if  there  is  a  ban  on  permanent  replacements,  I  think  really  is 
a  red  herring.  Because  experience  has  shown  that,  without  the 
right  to  hire  permanent  replacements  or  without  taking  the  action 
to  hire  permanent  replacements,  employers  continue  to  operate 
during  a  strike  and  the  economic  warfare  is  balanced. 

There  is  discomfort  and  inconvenience  and  perhaps  financial  loss 
on  the  part  of  an  employer  who  continues  to  operate.  There  is  sac- 
rifice and  heartache  and  the  lack  of  an  income  on  the  part  of  em- 
ployees who  are  out  on  strike  for  whatever  period  of  time  it  takes, 
but  experience  has  proven  that  that  system  works.  And  I  don't 
think  there  is  any  reason  to  try  to  create  an  imbalance  that  takes 
away  the  incentive  of  good  faith  on  the  part  of  an  employer. 

Mr.  Leitz.  Mr.  Congressman,  you  are  worried  about  the  manu- 
facturing in  your  own  state,  that  this  would  have  an  impact  on 
that.  Industry  is  moving  out  of  the  United  States  whether  you  have 
got  H.R.  5  or  you  don't  have  H.R.  5,  whether  they  are  union  or  non- 
union. They  are  moving  to  Mexico.  They  are  moving  anjrwhere. 

Corporations  are  looking  to  make  the  money  wherever  the  dollar 
is.  They  are  moving  out  of  the  south.  They  are  going  south.  Pretty 
soon  we  are  going  to  have  to  swim  the  Rio  Grande  to  follow  our 
work  if  this  keeps  up.  And  certainly  that  H.R.  5  is  not  going  to  ei- 
ther hold  your  industry  in  your  state  or  take  it  away,  I  don't  think 
it  would  have  any  impact  whatsoever. 

Mr.  SCHERI.  Congressman  Collins,  if  I  may,  I  understand  your 
assessment.  We  from  the  machinists  don't  totally  agree  with  you. 
We  do  agree  with  you  on  your  approach  that  President  Bush  made 
a  lot  of  mistakes  within  this  industry,  including  Eastern,  that  is 
true,  and  I  thank  you  for  that  comment  because  you  were  sitting 
like  labor  was,  too,  on  this  side  of  the  table. 
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I  think  the  pendulum  will  not  swing  past  dead  center  as  Captain 
Babbitt  pointed  out  here  for  the  simple  reason  if  we  didn't  have 
that  one  ingredient  when  I  was  meeting  with  Eastern  Airlines  back 
in  1990,  that  many  of  your  people,  your  constituents,  would  still  be 
working  for  Eastern  in  Atlanta,  and  passage  of  that  H.R.  5  will  not 
swing  in  labor's  favor. 

We  would  just  have  an  even  keel,  a  level  playing  field  while  we 
are  around  that  bargaining  table.  And  believe  me,  I  could  have  set- 
tled that  strike,  but  we  could  not  settle  with  the  criteria  that  Mr. 
Martin  Shugrue  had  put  forward  to  us  that,  hey,  you  are  perma- 
nently replaced.  And  there  is  no  way  I  can  replace  them  people  be- 
cause we  are  liable  for  damages  and  he  was  talking  litigation. 

Captain  Babbitt  pointed  out,  rightfully  so,  that  you  are  never 
going  to  get  a  settlement  under  them  conditions.  I  would  love  to 
see  our  members  still  working  down  there  in  your  district  because 
we  had  a  lot  of  good  people  working  for  Eastern  Airlines. 

Mr.  Collins  of  Greorgia.  Sometimes  I  question  the  intent  of  Mr. 
Shugrue,  too.  In  reference  to  your  comments  about  swimming  the 
Rio  Grande,  based  on  the  reports  of  the  pollution  of  the  Rio 
Grande,  maybe  we  should  just  walk  across  it. 

Mr.  Oberstar.  The  gentleman's  time  has  expired. 

Mr.  Collins  of  Georgia.  Mr.  JoUeys  comments,  I  was  referring 
prior  to  strike  £in  incentive  for  business,  not  after  a  strike  prevails, 
and  we  do  have  a  measure  in  place  dealing  with  unscrupulous  peo- 
ple like  Lorenzo  that  I  hope  that  this  committee  and  others  will 
help  us  pass  through  that  will  prevent  someone  who  has  carried  an 
airline  into  second  bankruptcy  from  ever  being  certified  as  a  carrier 
again  in  this  country. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  The  gentleman's  time  has  expired. 

Mr.  Geren. 

Mr.  Leitz.  Well  said. 

Mr.  SCHERI.  Thank  you. 

Mr.  Geren.  Thanks,  Mr.  Chairman. 

As  somebody  who  didn't  support  H.R.  5  last  year  but  has  voted 
against  Frank  Lorenzo  every  chance  he  has  gotten  and  recently 
signed  a  letter  trying  to  keep  him  out  of  the  industry,  I  want  the 
panel  to  understand  my  commitment  to  stop  the  unscrupulous  ac- 
tivities of  people  like  Frank  Lorenzo. 

To  follow  a  Uttle  bit  up  on  what  the  last  two  questioners,  the 
point  they  have  raised,  Mr.  Clinger  talked  about  the  difference  be- 
tween organizing  rights  in  the  north  and  in  the  south.  You  don't 
have  to  speculate  on  what  that  has  done  over  the  years.  Industry 
has  moved  from  the  north  to  the  south  to  seek  lower  wages,  seek 
a  number  of  different  things.  That  has  happened. 

Whether  or  not  H.R.  5  will  be  one  more  incentive  to  move  south 
is  something  we  could  only  speculate  about.  In  my  part  of  the 
world,  we  have  got  machinists  jobs  moving  fi-om  Fort  Worth  to  Abi- 
lene, 200  miles  away  to  seek  lower  wages  and  also  less  onerous 
working  conditions. 

So  there  is  no  doubt  that  industry  does  try  to  anticipate  costs  as- 
sociated with  legislation  that  we  pass  up  here  and  take  steps  to  the 
extent  possible,  if  not  tomorrow,  over  the  next  ten-year  period. 
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In  anticipation  of  those  changes,  I  had  a  conversation  with  some- 
body whose  job  is  raising  money  for  plant  and  equipment  pur- 
chases, and  he  raised  this  issue.  He  said  that  this  will  be  a  dis- 
incentive in  his  opinion  to  build  high-skilled,  labor-intensive  type 
plants  in  the  United  States,  that  the  industries  that  will  be  hit  the 
hardest  by  it  will  be  ones  where  you  do  have  long  certification  proc- 
esses, ones  where  there  is  not  a  number  of  temporary  workers  out 
there  ready  to  come  in  and  fill  the  jobs. 

That  is  just  one  person's  opinion,  but  I  think  it  is  an  opinion  we 
£dl  need  to  bear  in  mind  as  we  try  to  consider  the  long-term  eco- 
nomic impact  of  everything  we  do  up  here,  because  a  lot  of  what 
we  do  is  well  intentioned,  strongly  supported  on  its  merits,  but 
when  you  add  it  all  together,  it  does — ^we  have  unintended  con- 
sequences sometimes. 

My  study  of  this  issue,  I  know  I  have  been  told  on  a  number  of 
occasions  that  all  we  are  asking  to  do  here  is  to  put  in  place  protec- 
tions that  are  pretty  much  standard  labor  law  in  most  of  our  major 
competitors  around  the  world.  On  further  review  of  that  claim,  I 
have  concluded  that  that  really  is  not  the  case,  that  this  goes  fiir- 
ther  than  any  of  our  major  competitors. 

Most  of  them  have  bans  on  permanent  replacement,  but  they  do 
have  some  kind  of  a  safety  valve  that  does  provide  an  opportunity 
to  get  out  of  a  bad  situation.  And  I  guess  following  up  on  what  Mr. 
Sangmeister  said,  I  would  just  urge  us,  before  we  get  to  logger- 
heads on  this  issue  on  the  House  Floor,  to  explore  what  some  of 
our  major  competitors  do  internationally,  to  make  sure  that  we 
aren't  putting  ourselves  into  a  situation  that  is  not  shared  by  our 
competitors. 

If  Germany  has  a  safety  valve  in  it,  France  has  a  safety  valve. 
Great  Britain  has  a  safety  valve,  and  I  know  their  labor  law  and 
our  labor  law  is  quite  different  and  it  is  hard  to  take  any  piece  out 
of  it  and  compare  it  to  any  piece  of  ours,  but  we  have  got  a  com- 
petitiveness problem  in  our  airline  industry.  We  have  a  commission 
to  try  to  figure  out  what  in  the  world  is  behind  it  and  hope  we 
solve  it. 

But  if  this  will  change  the  playing  field  significantly  relative  to 
what  Lufthansa  has  or  British  Air  has  or  Air  France  has,  I  think 
it  is  something  that  we  need  to  look  at.  And  so  I  just  urge  all  of 
you,  as  we  move  forward  on  this,  to  undertake  a  review  of  what 
we  do  see  in  our  competitors. 

If  this  all  becomes,  passes  and  becomes  law,  it  is  not  going  to 
make  any  dramatic  change  on  day  one.  We  are  going  to  be  able  to 
say,  well,  we  have  done  this  to  our  economy  positively  or  nega- 
tively, but  it  might  push  a  trend  that  is  negative  for  us  in  the  long 
term.  So  I  hope  that  we  can  come  up  with  some  middle  ground  on 
this. 

It  is — I  hate  to  see  what  unscrupulous  companies  have  done  with 
this  permanent  replacement,  but  I  don't  want  to  see  us  go  so  far 
that  it  does  encourage  companies  when  they  are  trying  to  figure 
out  where  they  are  going  to  build  the  next  plant  to  choose  in  Ger- 
many or  France.  I  am  not  talking  about  a  low  wage  place  like  Mex- 
ico, but  France  or  Germany  where  it  is  high  wage.  But  perhaps 
they  have  got  protections  in  their  law  that  prevent  management 
and  labor  coming  to  loggerheads. 
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I  think,  as  currently  written,  this  bill  does  foster  that  possibility. 
So  I  just  raise  that.  I  hope  we  can  reach  a  middle  ground  on  this 
and,  as  a  Congress,  we  can  all  support  it.  But  as  it  is  currently 
written,  I  am  afraid  that  it  does  exacerbate  some  of  the  non- 
competitive factors  in  this  country. 

I  would  just  share  that,  Mr.  Chairman.  I  have  worked  with  a  lot 
of  these  folks  and  a  lot  of  people  in  the  room  on  this  issue  for  a 
long  time,  and  I  hope  there  is  some  way  to  resolve  it. 

Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  I  thank  the  gentleman  for  those  comments,  espe- 
cially about  the  international  side.  There  is  one  observation  it 
makes  is  that  I  don't  think  the  American  airlines,  the  U.S.  airline 
industry  would  like  to  have  some  of  the  laws  that  European  car- 
riers operate  under. 

For  example.  Air  France,  where  airline  employees  are  treated 
like  government  employees  with  extraordinary  rights  and,  for  ex- 
ample, the  layoffs  cannot  be  effectuated  within  Air  France  on  any 
meaningftil  scale  because  they  have  rights  to  employment  for  a 
year  after  being  notified  of  termination. 

And  even  after  the  one  year  passes  and  they  are  terminated, 
they  still  have  all  their  employee  benefits  for  another  year  after- 
wards. So  some  of  those  laws  I  don't  think,  while  labor  might  like 
some  of  them,  I  don't  think  the  management  side  would  like  the 
other  side  of  the  structure. 

Mr.  Geren.  Would  you  yield  for  a  moment? 

Mr.  Oberstar.  Certainly.  Of  course. 

Mr.  Geren.  I  am  aware  of  that.  I  think  that  is  why  it  is  difficult 
to  pick  and  choose  just  any  piece  of  labor  law  from  Germany  com- 
pared to  any  piece  of  labor  law  in  this  country.  I  think  also,  when 
we  are  loolang  at  both  the  air  and  rail  industries,  because  of  the 
Railway  Labor  Act,  we  are  talking  about  a  different — we  are  talk- 
ing about  apples  and  oranges,  comparing  it  to  the  rest  of  the  labor 
force  in  this  coimtry. 

But  H.R.  5,  under  the  Railway  Labor  Act  and  H.R.  5  for  the  rest 
of  the  industry  in  this  country,  are  wound  up  together.  And  the  de- 
bate doesn't  make  those  distinctions.  I  think  most  of  the  people  in 
the  general  public  don't  understand  the  differences,  but  because  of 
the  Railway  Labor  Act,  it  is  not  as  big  a  problem  as  it  might  be 
in  the  rest. 

But  I  certainly  appreciate  what  the  Chairman  said  about  those 
kind  of  comparisons.  I  think  we  have  to  be  careful  with  those  com- 
parisons. 

Mr.  Oberstar.  Mr.  Mica. 

Mr.  Mica.  I  come  at  this  from  a  different  perspective.  I  just  came 
out  of  the  private  sector  and  built  about  a  dozen  businesses  of  vary- 
ing success.  When  you  see  the  marketplace  out  there,  it  is  tough. 
Some  of  you  are  victims  of  changes,  I  know  you — I  wasn't  here  for 
the  testimony,  but  I  read  the  testimony  of,  I  guess,  Mr.  Babbitt, 
you  said  in  this  atmosphere,  strikes  have  escalated  from  economic 
strikes  over  wages  and  working  conditions  to  all-out  ideological  £uid 
economic  warfare  to  determine  whether  the  company  or  the  union 
or  neither  will  survive. 

Sometimes  in  this  changing  atmosphere,  that  is  what  you  have, 
and  we  witnessed  the  destruction  of  business  and  jobs.  Then  you 
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also  said,  in  the  deregulated  environment,  our  airlines  must  be 
competitive.  Airline  employees  know  full  well  that  their  jobs  de- 
pend on  the  ability  to  compete  in  the  marketplace. 

And,  again,  I  come  at  this  from  the  perspective  of  business.  I 
have  no  problem  with  people  organizing  and  being  represented  by 
a  union.  I  have  no  problem  with  them  striking.  But  I  will  tell  you 
right  now,  I  wouldn't  get  into  business  again  if  you  paid  me. 

There  are  so  many  regulations,  rules,  compliances.  Federal  agen- 
cies, state,  local  that  there  is  not  much  incentive  from  the  manage- 
ment standpoint.  And  when  you  see,  too,  the  situation  that  we  are 
put  in  in  a  competitive  world  nature,  adding  this  element  to  it,  I 
think  is — it  takes  away  from  management  the  final  tool  that  they 
have. 

And  that  is  the  decision  to  replace  someone,  and  I  view  that  as 
their  ultimate  and  final  right,  when  you  can't  reach  a  decision,  par- 
ticularly in  the  instances  of  the  world  marketplace,  and  I  think  we 
are  going  to  see  more  of  that. 

The  only  ones  that  had  security,  total  job  security  was  the  Soviet 
Union.  All  those  folks  were  guaranteed  a  job,  and  the  dam  thing 
collapsed.  And  if  we  are  talking  about  French  state  run  airline  or 
whatever  it  is,  that  gives  you  the  ultimate  security. 

Then  this  new  responsibility,  I  think,  takes  away  from  manage- 
ment's final  right  to  make  a  course  change.  Sorry,  I  disagree  with 
you.  If  you  have  some  comments 

Mr.  Babbitt.  I  would  only  observe,  and  I  completely  respect  the 
decision  of  the  management  to  decide  that  the  request  of  labor  in 
this  particular  case  was  more  than  they  could  afford,  and  they 
probably  expressed  that  at  the  bargaining  table  and  they  agreed  to 
disagree. 

Mr.  Mica.  The  only  other  tool  you  leave,  too,  is  close  it  down, 
close  the  business  down,  and  that  would  be  a  thing,  you  know,  go 
into  bankruptcy.  You  can't  create  artificial  conditions  for  business 
to  exist.  We  have  seen  that. 

Mr.  Babbitt.  Well,  what  I  was  going  to  suggest  was  that  the  dis- 
cussion we  are  having  centers  around  reasonable  people  reaching 
a  reasonable  deal.  And  you  are  absolutely  right,  if  you  can't,  then 
each  party  has  the  right  of  self-help  provided  imder  the  law. 

But  what  would  you  suggest  that  labor  would  do?  Let  me  take 
you  to  an  extreme.  You  have  employees  that  you  are  paying  $10 
an  hour  and  you  said,  based  on  the  economic  conditions,  I  think 
$2.50  is  enough,  and  so  $2.50  is  my  final  offer.  They  said  that  is 
unacceptable  to  us,  well,  then  strike. 

Your  full  intention  is  to  get  rid  of  them  and  so  you  exercise  a  ri- 
diculously low  proposal,  knowing  full  well  they  will  not  accept  it, 
they  can't  arbitrate  it,  they  have  no  solution.  They  say,  let's  have 
binding  arbitration,  we  will  submit  ourselves  to  binding  arbitra- 
tion. You  say,  no,  which  is  your  right  iinder  this  country's  laws,  I 
don't  want  to  submit.  Go  ahead  and  strike  me.  So  they  strike  you, 
and  you  replace  them,  which  was  exactly  unscrupulously  your  in- 
tent all  along.  That  avenue  was  there  all  along. 

That  is  the  avenue  we  are  trying  to  close  off.  I  would  suggest 
that  Congressman  Sangmeister's  suggestion  that  perhaps  there  are 
some  check  valves  that  need  to  be  put  in  place  might  be  appro- 
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priate.  That  is  the  one  problem  we  are  faced  with  and  I  am  quite 
honestly  without  a  solution  for  it. 

Mr.  Geren.  Will  the  gentleman  yield  for  just  a  moment?  Just  on 
Captain  Babbitt's  example,  I  think  it  is  important  to  understand  it 
would  be  considered  an  unfair  labor  practice.  Unless  he  actually 
ended  up,  he  could  not  go  out  and  hire  the  permanent  replace- 
ments at  higher  than  $2.50  an  hour,  so  he  would  be  bound  to  that 
offer,  it  would  certainly  be  evidence  it  was  a  strike  busting  meas- 
ure. 

Mr.  Babbitt.  No,  sir,  I  would  disagree  with  that.  I  think  the 
courts  have  held  that  would  be  an  economic  strike.  I  think  Frank 
Lorenzo  did  precisely  what  I  described,  imposed  a  50  percent  pay 
cut,  just  said  one  night  that  tomorrow  the  wages  are  now  half,  one- 
half.  And  by  the  way,  I  don't  need  half  of  you  anymore,  either. 

Mr.  Geren.  But  then  he  could  not  offer  more  to  the  permanent 
replacement  that  he  was  seeking  to  hire  than  what  he  offered  to 
you,  so  that  $2.50  an  hour  would  have  to  be  a  realistic  wage  in  the 
marketplace  in  the  sense  that  it  could  attract  permanent  replace- 
ments. 

So  I  just  want  to  clarify  that,  he  couldn't  offer  just  this  arbitrary 
$2,50  without — and  then  go  out  into  the  marketplace  and  offer  $7 
or  $8.  He  would  be  stuck  with  that  number  or  he  would  be  struck 
with  an  unfair  labor  practice. 

Mr.  Babbitt.  That  is  correct. 

Mr.  Mica.  Under  your  proposal,  one  final  question.  Again,  I  am 
concerned  that  we  are  setting  up  some  artificial  conditions  in  the 
marketplace.  If  I  hired  people  in  fact  at  $2.50  an  hour  and  I  could 
survive,  make  that  business  survive  at  $2.50  an  hour,  and  those 
folks  wanted  to  come  back  and  take  those  jobs  at  $2.50  an  hour, 
I  have  no  problem.  But  that  is  the  reality  of  the  market. 

My  only  alternative  is  to  close  the  business,  and  I  think  that  will 
happen.  I  think  that  people,  if  you  cannot  compete  in  the  market- 
place and  you  know  this  global  environmental  competition  we  are 
faced  with,  your  only  option  from  management  is  to  close  it  down. 
And  they  will  find  a  way  around  what  they  are  doing,  they  will  re- 
construct it  and  the  unions  will  be  passe  in  their  influence  or  rep- 
resentations. Maybe  I  am  wrong. 

Mr.  Babbitt.  In  the  case  that  I  just  gave  you,  if  the  union  at 
some  point  decided  he  is  absolutely  right,  we  can't  sustain  this  eco- 
nomic strike  any  longer,  we  are  going  to  go  back  to  work  for  you 
at  $2.50,  they  can't  do  that  now.  They  are  permanently  replaced. 
You  can't  agree  to  have  them  back  and  they  can't  come  back,  even 
at  $2.50  an  hour,  and  that  is  the  difference.  The  law  today  stands 
in  the  way  of  a  return  to  work  unconditionally  once  you  have  been 
permanently  replaced. 

Mr.  Mica.  Thank  you. 

Mr.  Oberstar.  The  gentleman's  time  has  expired. 

Mr.  Kim. 

Mr.  Kim.  Thank  you,  Mr.  Chairman.  I  do  have  one  question  for 
you.  Excuse  my  voice,  as  I  said  yesterday,  the  D.C.  climate  doesn't 
agree  with  me. 

I  remember  a  few  years  ago  I  used  to  read  in  the  newspaper 
every  day  of  some  kind  of  strike:  strikes  by  teachers,  strikes  by 
garbage  collectors,  strikes  by  Amtrak  and  it  seemed  to  me  every 
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day  some  kind  of  strike.  I  appreciate  your  statement,  and  I  concur 
with  a  lot  of  what  you  say. 

Yes,  I  agree  that  pilots  have  been  replaced  and  their  famihes 
placed  in  financial  jeopardy,  but  I  think  the  real  loser  is  the  Amer- 
ican public.  The  general  public  is  the  real  victim.  For  example,  I 
remember  back  once  when  I  went  to  the  airport  during  a  strike.  It 
was  a  nightmare  that  I  couldn't  get  to  places  I  needed  to  be;  I 
couldn't  meet  my  appointments,  and  a  lot  of  other  people  were 
stranded  in  the  airport.  We  all  become  victims. 

Why  should  I  be  a  victim?  If  something  is  disputed  between  em- 
ployees and  management,  why  should  I  as  an  average  American 
trjdng  to  get  to  someplace  for  an  appointment  be  penalized?  Why 
should  I  become  a  victim  of  this  nonsense?  And  if  you  cannot  agree 
with  each  other,  then  I  think  there  should  be  some  other  way  than 
strike  and  jeopardizing  and  crippling  the  entire  travel  schedule  for 
all  the  general  public — ^those  millions  of  people.  That  is  my  concern. 

The  passage  of  H.R.  5,  in  my  opinion,  will  lead  to  more  strikes 
because  strikers  have  nothing  to  lose.  Their  jobs  have  been  guaran- 
teed, they  can  come  back.  I  am  afraid  that  this  may  promote  even 
more  strUtes  than  we  used  to  have  in  the  past. 

Let  me  restate  again  that  I  would  like  to  see  better  arbitration 
rather  than  strikes.  Now,  certain  strikes  may  not  be  that  damag- 
ing, perhaps  such  as  a  strike  against  a  certain  grocery  store.  That 
is  fine.  The  public  has  an  option  to  go  to  another  store.  But  in  an 
air  strike,  we  don't  have  any  real  options.  I  couldn't  fly  on  another 
airline  that  time,  because  it  was  all  booked,  and  there  was — I  will 
never  forget  that. 

So  certain  strikes  which  totally  jeopardize  the  national  economy 
and  also  the  traveling  general  public — ^the  innocent  public — I  think 
those  strikes  should  either  be  limited  or  have  some  other  alter- 
native rather  than  all  out  strike. 

Let  me  repeat  again,  I  think  this  will  lead  to  more  strikes  and 
encourage  more  stnJies  and  that  is  what  I  am  concerned  about. 

Mr,  Leitz.  Congressman  Kim,  you  mentioned  Amtrak.  I  was  part 
of  that.  We  were  negotiating  a  contract  for  three  and  a  half  years 
without  success,  and  we  were  going  to  go  on  a  strike  at  Amtrak, 
and  lo  and  behold,  they  passed  legislation  that  all  our  unresolved 
items  had  to  be  submitted  to  a  presidential  emergency  panel  which 
was  binding  on  the  parties. 

Nobody  liked  it,  but  it  was  settled,  there  was  no  strike,  and  that 
is  the  solution.  But  in  the  Eastern  strike,  they  didn't  put  a  panel 
up,  they  just  ignored  it  and  let  the  strike  continue.  Basically  it  was 
Congress'  fault  to  allow  that  to  happen. 

Mr.  Kim.  Maybe  the  Chairman  can  answer  that. 

Mr.  Oberstar,  Congress  did  its  part.  It  was  the  presidential  veto 
we  couldn't  override. 

Mr.  SCHERI.  I  was  going  to  say,  on  behalf  of  the  machinists,  Con- 
gress passed  a  bill  which  was  a  blue  ribbon  commission.  Where  it 
stalemated  was  in  the  White  House.  He  would  not  sign  on  to  it, 
which  was  another  vehicle,  as  pointed  out  here  today,  that  labor 
had  available  to  settle  with  Eastern  Airlines. 

President  Reagan  did  not  see  it  that  way,  and  in  fact  his  Sec- 
retary from  the  Department  of  Transportation,  Sam  Skinner,  who 
is  long  gone,  didn't  see  it  that  way,  either,  because  that  was  where 
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the  settlement  was.  If  he  signed  on,  we  would  have  arbitrated 
those  issues  even  though  we  didn't  like  it,  and  that  is  a  provision 
contained  in  the  Railway  Labor  Act. 

And  further,  I  would  like  to  say  Congressman,  I  hear  you,  but 
I  don't  respect  your  position  that  employees  don't  have  a  right  to 
strike  being  in  the  aviation  industry.  We  most  certainly  do.  The  ex- 
ample once  again  was  pointed  out  here  today  on  Continental  Air- 
lines in  1983.  I  don't  think  you  would  work  for  it  nor  would  I. 
Frank  Lorenzo  came  in  there  and  slashed  wages  50  percent  and 
changed  the  conditions. 

Example.  He  took  a  ticket  agent  or  passenger  service  agent  that 
were  nonunion  on  that  property,  had  nothing  to  do  with  unions, 
and  he  took  their  wages  from  $10  an  hour  £ind  moved  it  to  $5  an 
hour  after  he  went  into  bankruptcy.  He  tried  the  same  with  the 
machinists,  the  Air  Line  Pilots  Association  and  the  union  of  flight 
attendants. 

We  as  Americans  have  to  stand  up  and  if  our  people  say  that 
they  want  to  strike,  then  fine,  we  endorse  it  from  our  international, 
because  that  is  one  of  our  privileges  in  this  country,  the  right  to 
strike.  And  we  should  not  have  that  taken  away  from  us  by  any 
Congress  of  the  United  States. 

We  don't  think  that  H.R.  5  is  going  to  take  that  pendulum  and 
swing  it  into  management's — into  labor's  category.  I  don't  see  it 
that  way,  and  I  have  been  around  this  industry  for  35  years. 

I  started  as  a  mechanic,  and  I  worked  my  way  up  and  I  under- 
stand this  industry  from  A  to  Z.  And  right  now,  this  pendulum  is 
tilted  to  management,  and  we  are  trying  to  get  it  back  into  dead 
center.  So,  hopefully,  you  will  not  see  strikes  like  you  have  seen  in 
the  past.  And  by  the  way,  there  is  very  few  strikes  in  this  industry, 
and  you  will  see  that.  It  is  on  record  at  the  National  Mediation 
Board.  So  I  just  respectfully  disagree  with  your  position. 

Thank  you. 

Mr.  Kim.  Mr.  Chairman. 

Ms.  Maki.  May  I  say  something.  First  flight  attendants  don't  like 
to  strike,  either.  We  are  always  willing  to  sit  down  and  work  out 
compromises.  Second,  the  public  should  be  nervous  when  they  fly 
during  flight  attendant  strikes  because  the  government,  the  FAA 
has  given  permission  to  companies  to  waive  training  during 
strikes.  Some  flight  attendants  that  are  replacement  workers  come 
on  with  only  18  hours  of  training.  I  wouldn't  want  to  be  on  that 
airplane  fl5dng  with  someone  with  only  18  hours  of  training. 

I  know  during  the  TWA  strike,  Icahn  got  permanent  replacement 
flight  attendants  with  minimal  training,  and  they  had  flight  at- 
tendants that  were  arming  the  slide  by  pulling  the  shades  down  be- 
cause they  didn't  know  any  different.  You  don't  "arm"  a  slide  by 
pulling  a  shade  down.  If  I  was  a  passenger  on  that  flight,  I  would 
be  very  nervous  about  that  myself. 

I  know  flight  attendants  are  always  willing  to  work  out  a  com- 
promise. We  have  had  flight  attendants  on  other  airlines  who  have 
tried  to  help  their  companies  by  giving  them  free  hours,  no  pay  to 
help  the  company  survive. 

Mr.  JOLLEY.  I  would  like  to  add  something  to  follow  up  on  what 
Dee  just  said.  Earlier  this  week  in  the  Senate  ofiice  building,  trib- 
ute was  paid  to  a  TWA  flight  attendant  crew,  a  crew  of  14  who 
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evacuated,  when  it  crashed  at  Kennedy,  evacuated  260  people  in 
about  90  seconds.  This  is  a  very  professional  safety  sensitive  work 
force  in  a  very  safety  sensitive  industry. 

The  very  idea  of  new  hire  permanent  replacements  with  mini- 
mum training  staffing  such  a  safety  sensitive  position  is  frighten- 
ing, and  that  is  one  of  the  impacts  of  the  permanent  replacement 
doctrine  as  applied  to  the  airline  industry. 

Mr.  Kim.  Mr.  Scheri,  I  think  you  have  a  right  to  strike  and  I 
think  the  pubhc  has  a  right  to  be  protected  against  the  damage. 
But  I  also  think  we  have  an  obligation  to  the  American  public  as 
well. 

Mr.  Scheri.  We  do.  The  Railway  Labor  Act  provides  that.  In 
1966,  we  had  a  major  airline  strike  where  our  union  was  involved 
in  striking  five  airlines,  and  the  President  of  the  United  States  did 
invoke  his  authority  there,  and  he  set  up  an  emergency  board 
which  ultimately  settled  that  strike  because  our  national  transpor- 
tation system  was  being  jeopardized. 

But  just  going  on  a  singular  strike,  whether  it  be  Eastern  or 
Continental  Airlines,  they  do  not  invoke  any  emergency  type  of  or- 
ders because  we  do  have  a  right  once  we  exhaust  the  Railway 
Labor  Act  to  strike  in  this  country. 
Mr.  Kim.  Thank  you. 

Mr.  Oberstar.  I  thank  the  gentleman.  Congress,  years  ago  in 
the  early  1920s,  recognized  the  unique  role  of  transportation  which 
I  think  the  gentleman  is  raising  and  enacted  the  National  Railway 
Labor  Act  which  does  cover  airline  employees  and  provides  for  this 
mechanism  under  which  disputes  can  be  resolved. 

The  Presidential  Emergency  Board  is  the  last  step,  that  is  the  ul- 
timate step  to  be  taken  to  resolve,  bring  the  parties  together  and 
to  impose  a  settlement  if  necessary  by  an  Act  of  Congress.  It  is 
when  that  process  breaks  down  that  you  have  these  irreconcilable 
differences. 

But  even  in  that  situation  in  the  airline  industry,  there  is  always 
the  opportunity  for  other  carriers  to  come  in  and  offer  additional 
flights,  additional  sections  and  to  provide  a  competitive  outlet,  and 
we  have  seen  that  happen  in  years  past. 
Mr.  Horn. 

Mr.  Horn.  Just  one  question.  I  am  sorry  I  couldn't  hear  your  tes- 
timony. It  happens  that  the  two  subcommittees  on  the  full  commit- 
tee of  which  I  am  a  member  are  meeting  at  the  same  time,  so  each 
is  getting  half  of  the  time  this  morning. 

Arbitration  has  been  mentioned.  We  know  the  provisions  of  the 
law  that  relate  to  congressional  action  in  that  regard.  I  am  going 
to  ask  management  the  same  questions  I  am  going  to  ask  you,  and 
that  is:  To  what  degree  do  you  think  a  compulsory  arbitration  sys- 
tem, not  necessarily  what  is  on  the  books  now,  should  be  involved 
as  a  condition  of  using  the  provision  you  would  like  to  have  in  the 
law? 

In  other  words,  it  would  have  to  be  an  automatic  willingness  of 
both  parties  to  submit  the  dispute  to  compulsory  arbitration. 

Mr.  Babbitt.  The  pilots  would  certainly  review  that  possibility. 
I  think  what  you  are  suggesting  is  that,  upon  reaching  an  impasse, 
and  the  parties  couldn't  agree,  and  I  don't  want  to  put  words  in 
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your  mouth,  if  the  union  agreed  to  binding  arbitration,  and  the  cor- 
poration did  not,  then  management  would  lose  certain  rights. 

I  would  certainly  look  at  that,  and  vice  versa.  If  we  didn't  agree 
to  binding  arbitration,  and  management  did,  then  the  possibility  of 
permanent  replacements  might  be  held  over  us.  I  think  that  is 
something  that  might  be  reviewed,  and  we  would  certainly  take  a 
look  at  it. 

Mr.  Horn.  How  do  the  others  feel  about  that? 

Mr.  JOLLEY.  Mr.  Horn,  I  speak  for  myself,  but  based  on  some  ex- 
perience with  a  number  of  labor  union  clients,  I  don't  think  that 
it  would  be  heartily  embraced.  Congress  has  in  place  a  workable 
system  which  is  based  on  free  flow  and  collective  bargaining  free- 
dom. 

Voluntary  arbitration  is  a  part  of  that  voluntary  collective  bar- 
gaining process  where  the  free  market  forces  are  put  into  play. 
That  system,  as  it  currently  exists  as  written,  can  work  without 
compulsory  arbitration  because  all  this  bill  does  is  bring  things 
back  in  to  some  kind  of  a  level  plajdng  field. 

Compulsory  arbitration  is  a  drastic  change  in  workers'  rights  as 
this  country  knows  it  and  the  establishment  of  collective  bargain- 
ing provisions.  Permanent  replacement  is  designed  only  to  allow  an 
employer — it  has  its  genesis,  its  origin  on  an  employer's  right  to  op- 
erate during  a  strike. 

That  is  what  gave  birth  to  the  dicta  in  a  Supreme  Court  decision 
that  established  the  permanent  replacement  right.  Long  before  per- 
manent replacement  was  utilized,  employers  operated  during  a 
strike  with  their  supervisory  personnel,  with  temporary  replace- 
ments, with  whatever. 

It  is  a  solution  that  isn't  required  and  isn't  called  for  because  we 
can  maintain  the  free  collective  bargaining  system  that  we  cur- 
rently have  by  taking  away  incentives  toward  bad  faith  bargaining 
that  permanent  replacements  puts  in  the  pocket  of  employers  in 
the  collective  bargaining  process.  I  would  be  surprised  if  labor 
would  heairtily  endorse  a  compulsory  arbitration,  which  is  a  drastic 
revamping  of  the  system  as  we  have  it. 

Mr.  Horn.  What  is  the  reaction? 

Mr.  SCHERI.  Mr.  Congressman,  as  far  as  the  machinists  union, 
I  guess  this  question  has  been  posed  to  us  over  the  years  in  one 
form  or  fashion,  something  going  through  Congress.  We  would  be 
against  compulsory  arbitration.  The  Railway  Labor  Act  right  now 
provides  a  provision  as  you  well  know  for  the  proffer  of  arbitration 
if  both  parties  agree. 

If  neither  party  agrees,  one  party  disagrees,  then  you  go  on  a  30- 
day  countdown  and  you  are  free  to  strike.  In  our  opinion,  we  don't 
think  a  third  party  is  the  answer  in  resolving  a  collective  bargain- 
ing dispute  because  I  guess  to  my  experience  and  so  forth,  who 
knows  the  issues  better  than  the  company  and  the  union  reps  that 
are  across  that  table  and  resolving  them. 

I  think  the  system  is  workable.  H.R.  5  is  not  going  to  change  it 
if  passed.  Collective  bargaining  in  this  country  does  work,  and  it 
is  a  proven  fact,  as  you  check  the  records  before  the  National  Medi- 
ation Board.  How  many  of  our  disputes  are  settled  short  of  strikes? 
I  believe  it  is  97  percent. 
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Mr.  Leitz.  Mr.  Congressman,  I  believe  the  mechanism  under  the 
National  Railway  Labor  Act  is  already  there,  you  can  empower  a 
Presidential  Emergency  Board.  Certainly  you  have  done  it  on  the 
railroads,  and  the  airline  industry  is  under  the  same  labor  act. 

Mr.  Horn.  Well,  that  is  a  fairly  complicated  process. 

Mr.  Leitz,  I  don't  know.  They  really  did  it  quick. 

Mr.  Horn.  Well  sometimes. 

Mr.  Leitz.  They  did  it  within  24  hours,  I  don't  think  it  is  too 
complicated. 

Mr.  Horn.  President  Truman  wanted  to  draft  the  railway  work- 
ers at  one  time  as  I  remember  into  the  Army,  and  that  speeded 
through  the  House  and  was  stopped  in  the  Senate.  But  I  am  think- 
ing of  a  more  automatic  process  where  sometimes,  as  you  know, 
and  it  might  be  the  3  percent  we  are  concentrating  on  and  maybe 
we  shouldn't,  we  ought  to  look  at  the  great  success  stories  of  free 
collective  bargaining. 

Basically  I  agree  with  you,  but  sometimes  due  to  personalities, 
due  to  just  the  whole  psychology  of  the  situation,  both  management 
and  labor  are  locked  in  to  other  factors  besides  what  is  at  the  table. 
It  just  prohibits  and  precludes  a  rational,  sensible  approach  to  the 
bargaining  process. 

And  all  I  am  saying  is,  if  you  are  going  to  change  the  balance, 
shouldn't  that  be  conditioned  on  both  parties  submitting  the  dis- 
pute to  binding  arbitration  if  there  just  can't  be  any  agreement  and 
condition  the  ban  on  permanent  replacements  on  that? 

Mr.  Leitz.  Well,  certainly  as  Captain  Babbitt  alluded  to,  that  if 
one  party  refuses  to  do  it,  you  know,  then  it  puts  a  burden  on  the 
other  party  that  he  can  hire  permanent  replacements  if  he  refuses 
to  submit  to  binding  arbitration. 

Mr.  Horn.  I  was  just  curious  how  you  felt  about  it.  I  will  ask 
m£uiagement  the  same  thing. 

Mr.  Mica.  Mr.  Chairman. 

Mr.  Oberstar.  Mr.  Mica. 

Mr.  Mica.  Would  you  just  clarify  something  for  me.  There  is 
some  additional  testimony  here  from  another  witness  that  said  in- 
dividuals permanently  replaced  under  law  are  not  terminated  and 
are  not  barred  from  emplo3mient  with  the  company  they  have 
struck.  Indeed,  they  retain  preferential  rehire  rights  as  vacancies 
become  available. 

The  Supreme  Court  has  limited  the  permanency  of  the  replace- 
ment power  by  guaranteeing  this  preferential  recall  for  new  open- 
ings. The  analogy  that  was  brought  up  that  they  couldn't  be  re- 
hired at  $2.50  an  hour  if  that  was  the  amount  that  was  agreed 
upon  while  they  were  gone  with  this  new  hire,  is  this  correct  or 
was  the  witness's  testimony  correct  or  is  there  some  conflict? 

Mr.  Oberstar.  I  think  there  are  two  aspects  of  the  situation.  Let 
me  ask  Mr.  Scheri  who  has  had  more  experience  negotiating  those 
to  respond  to  that. 

Mr.  Scheri.  There  is  a  preferential  hiring  provision  in  the  law, 
and  to  give  you  an  example,  I  guess  I  will  take  you  back  to  our 
1983  strike  with  Continental  Airlines.  Congressman,  our  group 
consisted  of  2,000  mechanics  and  related  stock  clerks  in  that  group 
at  that  time  and  we  elected  to  strike  Continental. 
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The  end  result  was  that  in  September,  he  went  into  bankruptcy, 
he  reduced  wages  and  working  conditions,  not  to  $2.50  an  hour,  but 
pretty  close,  to  $5  an  hour.  At  that  point  there,  he  did  offer  pref- 
erential hiring  of  filling  the  vacancies  to  machinists  that  were  out 
on  strike,  and  of  course  none  of  our  strikers  did  go  back  to  work 
at  that  point. 

However,  when  we  called  the  strike  off,  I  think  it  was  in  the 
spring  of  1985,  160  of  our  strikers  did  fill  some  of  those  vacancies 
under  the  law  which  we  called  preferential  hiring,  so  160  ended  up 
working  for  Continental.  1,840  were  replaced  on  a  permanent 
basis,  and  yes  that  does  happen.  It  happened  on  Eastern,  too. 

They  come  out  with  a  preferential  type  of  hiring,  filling  vacan- 
cies. And  we  had  a  few  people  in  our  organization  that  crossed  the 
picket  lines,  and  you  know  what  we  call  them,  we  call  them  scabs, 
and  they  did  fill  those  vacancies. 

Mr.  Babbitt.  If  I  could  respond. 

Mr.  Oberstar.  Captain  Babbitt. 

Mr.  Babbitt.  The  point  you  make  is  that  people  do  in  fact  have 
the  right  to  be  recalled,  but  in  the  practical  sense,  in  the  pilot 
strike,  for  example,  pilots  who  are  age  50  who  are  replaced  with 
pilots  who  are  age  25,  if  they  replace  all  of  them,  the  permanently 
replaced  pilot  can  come  back  to  work  when  there  is  a  vacancy. 

Well,  the  problem  is  that  when  the  replacing  pilot  reaches  age 
60  and  therefore  creates  the  vacancy,  the  permanently  replaced 
pilot  will  be  80  years  old  and  too  old  to  fly.  So  in  practical  terms, 
you  are  permanently  replaced  forever.  You  do  have  the  right,  but 
only  if  a  vacancy  occurs,  and  once  you  are  replaced  by  younger  peo- 
ple, no  vacancy  occurs  for  pilots. 

Mr.  Mica.  That  is  a  little  bit  different  than  what  you  had  por- 
trayed as  far  as  not  having — I  will  have  to  go  back  and  look  at  your 
exact  statement,  but  this  appears  to  indicate  that  there  are  some 
rights  and  that 

Mr.  Oberstar.  If  the  gentleman  would  yield,  what  Captain  Bab- 
bitt was  referring  to  and  Mr.  Scheri  earlier  on  the  Eastern  situa- 
tion is  where  there  had  been,  when  the  company  was  put  in  bank- 
ruptcy. And  the  bankruptcy  court  appointed  a  trustee  to  come  in 
and  manage  the  company,  Mr.  Shugrue. 

And  Eastern  employees,  pilots  and  machinists  said  they  are  will- 
ing to  come  back  and  try  to  resolve  under  this  new  situation.  Mr. 
Shugrue  said  that  since  there  had  been  permanent  replacements 
hired,  he  would  be  liable  to  lawsuit  by  those  replacements  if  he  dis- 
placed them  with  former  Eastern  employees. 

Now  what  you  are  asking  is  another  aspect  of  the  situation, 
which  is  under  law,  there  is  a  right  for  employees  to  come  back. 
But  that  right  is  tempered  by  the  availability  of  a  position,  of  an 
opening,  and  since  the  work  force  had  been  halved  and  Mr.  Lorenzo 
had  said  that  the  current  work  force  is  all  we  need,  there  were  no 
openings,  so  in  fact  while  there  was  a  right,  there  was  no  sub- 
stantive position  to  claim. 

Mr.  Mica.  Well,  I  tried  to  make  two  points.  One  was  where  you 
have  two  forces  that  are  hell  bent  on  destruction,  we  can  pass  all 
the  legislation  we  want  and  we  are  not  going  to  resolve  those  kinds 
of  situations.  The  second  was,  if  the  market  says  that  we  are  going 
to  end  up  with  $2.50  jobs  and  these  people  have  been  replaced,  did 
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we  have  a  right,  did  those  employees  have  any  opportiinity,  you 
know,  to  acquire  those  market  positions. 

The  response  from  I  think  Mr.  Babbitt  was,  no,  that  they  couldn't 
even  go  back  at  $2.50  an  hour.  I  would  have  to  go  back  and  look 
at  that. 

Mr.  Oberstar.  Under  those  circumstances,  then  imder  the  cir- 
cumstances that  prevailed  in  the  Eastern  labor  dispute. 

Mr.  Mica.  He  pointed  out  the  problem  particularly  with  pilots 
and  the  disparity  that  they  have.  Thank  you. 

Mr.  JOLLEY.  With  all  due  respect,  I  might  add,  if  I  have  100  em- 
ployees and  there  is  a  strike  of  100  employees  and  100  employees 
are  replaced,  there  is  100  new  replacements  at  $2.50  an  hour,  the 
100  strikers  have  no  right  to  come  back  and  say  I  will  take  the 
$2.50  jobs  until  either  some  of  those  100  replacements  leave  or 
until  the  job  expands  to  create  more  jobs.  It  could  be  years. 

Mr.  Oberstar.  They  have  a  right,  but  the  right  can't  be  exer- 
cised. 

Mr.  JOLLEY.  You  are  out  of  work  with  the  right  some  day  to  go 
back. 

Mr.  Oberstar.  I  have  no  further  questions.  I  want  to  thank  the 
panel  for  being  with  us  and  for  responding  thoroughly,  and  my  col- 
leagues for  their  questions.  Thank  you  very  much  for  being  with 
us. 

[See  page  212,  letter  from  Captain  Babbitt.] 

TESTIMONY  OF  JAMES  E.  LANDRY,  PRESIDENT,  AIR  TRANS- 
PORT ASSOCIATION  OF  AMERICA,  ACCOMPANIED  BY  ROB- 
ERT  J.  DeLUCIA,  VICE  PRESIDENT  AND  GENERAL  COUNSEL, 
AIRLINE  INDUSTRIAL  RELATIONS  CONFERENCE 

Mr.  Oberstar.  Our  next  witness  is  Mr.  Landry,  President  of  the 
Air  Transport  Association  of  America.  Mr.  Landry,  thank  you  for 
being  with  us  once  again. 

Mr.  Landry.  Thank  you,  Mr.  Chairman. 

Mr.  Oberstar.  Glad  to  have  you  with  us.  We  look  forward  to 
your  presentation.  Your  statement  will  be  in  the  record  in  full.  You 
know  the  procedure  of  this  committee,  and  once  again,  please 
maintain  quiet  back  there. 

Mr.  Landry.  Mr.  Chairman,  members  of  the  subcommittee,  my 
name  is  Jim  Landry.  I  am  President  of  the  Air  Transport  Associa- 
tion. I  am  accompanied  this  morning  by  Rob  DeLucia,  Vice  Presi- 
dent and  General  Counsel  of  the  Airline  Industrial  Relations  Con- 
ference. 

On  behalf  of  its  17  U.S.  air  carrier  members,  which  combined  ac- 
count for  over  96  percent  of  the  revenue  passenger  miles  and  97 
percent  of  the  freight  revenue  ton  miles  carried  by  air  in  this  coun- 
try, ATA  urges  the  rejection  of  H.R.  5,  the  so-called  striker  replace- 
ment bill. 

This  legislation,  as  you  know,  seeks  to  amend  the  Federal  labor 
laws  to  give  economic  strikers  a  right  to  return  to  their  jobs  in  pref- 
erence to  other  employees  who  elect  to  work  during  a  strike,  there- 
by permitting  the  employer  to  continue  operations. 

In  our  view,  this  legislation  is  unneeded  and  unwarranted  in  the 
airline  industry  and  would  disrupt  the  delicate  balance  upon  which 
our  collective  bargaining  system  is  based.  In  several  other  appear- 


65 

ances  before  you,  I  have  described  the  impact  of  14  years  of  deregu- 
lation on  the  industry  and  on  the  American  consumer,  concluding — 
as  I  believe  the  subcommittee  also  does — that  the  single  greatest 
beneficiary  of  deregulation  overwhelmingly  has  been  the  consumer. 

These  hearings  are  focusing  on  another  major  player  in  the 
drama  of  deregulation — labor.  But  as  you  will  see,  we  strongly  be- 
lieve that  the  ultimate  loser  if  the  bill  before  you  becomes  law  will 
be  the  consumer.  In  these  few  brief  minutes  here  today,  let  me  ex- 
plain why  we  so  strongly  feel  this  is  a  baby  with  the  bath  water 
proposal. 

To  put  the  issue  in  context,  let  me  start  with  a  couple  of  basic 
facts.  In  the  14  years  of  deregulation,  from  1978  to  1992,  the  work 
force  of  U.S.  major  and  national  air  carriers,  excluding  the  express 
package  carriers,  has  climbed  64  percent  from  329,000  to  540,000. 
In  the  same  time  frame,  the  average  compensation  per  employee  of 
those  carriers  has  climbed  84  percent,  fi-om  $27,900  to  $51,300. 

Not  surprisingly,  a  Bureau  of  Labor  Statistics  analysis  of  data 
regarding  59  top  U.S.  industries  in  1991  revealed  that  the  airline 
industry  ranks  in  the  top  third  for  average  wages  per  employee.  In 
fact,  as  you  might  have  suspected,  airline  pilots  are  the  most  high- 
ly compensated  unionized  group  in  this  country  today,  excluding 
professional  athletes. 

But  let  us  put  some  more  flesh  on  those  bones  to  explain  our  the- 
sis on  this  issue  more  clearly.  In  my  prepared  statement,  which  I 
understand  will  be  included  in  the  record  of  the  hearings,  I  explain 
that  in  1991  we  commissioned  a  study  by  Gellman  Research  Associ- 
ates— an  economic  and  financial  analysis  of  the  airline's  ability  to 
withstand  a  labor  strike.  A  copy  of  the  executive  summary  of  that 
report  is  attached  to  my  prepared  statement. 

The  bottom  line  of  the  report,  postulating  the  impact  of  a  strike 
of  long  duration  on  two  then-financially  strong  carriers,  which  had 
only  suffered  through  the  first  of  what  are  now  three  years  of 
record  losses,  was  that  both  carriers  would  have  run  out  of  cash  in 
four  months  and  both  would  have  plunged  into  bankruptcy  within 
a  year. 

Needless  to  say,  the  time  would  be  much  shorter  today  for  even 
a  relatively  strong  carrier,  and  the  demise  of  a  weak  carrier  would 
be  hopelessly  swift.  As  set  forth  in  my  prepared  statement,  well 
over  80  percent  of  the  pilots,  mechanics,  and  flight  attendants  em- 
ployed by  ATA  member  airlines  are  unionized,  and  they  are  well 
compensated — a  reflection  of  the  delicate,  equitable  balance  which 
now  exists  in  contract  negotiations. 

The  proposed  amendment  to  the  Railway  Labor  Act  will  upset 
that  delicate  balance  by  further  increasing  the  economic  power  of 
airline  employees  with  the  following  consequences:  In  the  long  run, 
much  of  the  added  burden  of  higher  wages  will  be  borne  by  the  fly- 
ing public  in  the  form  of  higher  fares. 

Airline  output  and  employment  will  be  lower  than  would  be  the 
case  if  the  airline  labor  market  were  competitive;  some  workers 
who  otherwise  would  have  been  employed  in  the  industry  vdll  not 
be;  and  some  consumers  who  otherwise  would  have  flown  will  not. 

As  you  well  know,  many  airline  firms  are  already  under  severe 
financial  stress.  By  placing  an  additional  financial  stress  on  an  al- 
ready sick  industry,  the  new  legislation  may  push  more  companies 
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toward  financial  instability  or  bankruptcy,  which  would  adversely 
affect  competition  in  some  city  pair  markets. 

It  is  particularly  important  to  develop  some  understanding  of  the 
degree  to  which  carriers  are  placed  in  jeopardy  as  a  result  of  the 
proposed  legislation.  One  must  recognize  that  airlines  share  one 
characteristic  with  other  service  industries:  They  cannot  inventory 
output  in  anticipation  of  a  strike.  This  circumstance  magnifies  the 
financial  jeopardy  a  carrier  faces  during  a  strike,  particularly  con- 
sidering the  capital  intensiveness  of  the  airline  industry. 

During  a  strike,  an  airline  must  continue  to  satisfy  its  fixed  obli- 
gations, including  payments  of  interest  and  long-term  debt  coming 
due.  It  must  also  pay  its  trade  creditors  or  face  being  cut  off"  from 
such  vital  inputs  as  fuel,  aircraft  parts,  and  the  ability  to  land  at 
airports.  These  current  liabilities,  created  when  the  carrier  was  op- 
erating at  full  scale,  must  be  satisfied  even  as  the  airline  operates 
at  a  fraction  of  its  former  level.  Furthermore,  additional  cash  will 
be  needed  to  ftind  the  operating  deficit  from  the  ongoing  operations 
during  a  strike.  In  short,  money  will  be  going  out  much  faster  than 
it  comes  in,  which  can  put  the  carrier  in  financial  jeopardy  quickly. 

As  the  Gellman  analysis  concluded:  under  the  proposed  legisla- 
tion, strikes  of  more  than  a  few  months'  duration  would  be  likely 
to  bankrupt  even  the  strongest  U.S.  carriers;  the  proposed  legisla- 
tion would  tend  to  increase  the  bargaining  power  of  airline  unions 
and  their  ability  to  extend  the  duration  of  a  strike;  airlines  would 
have  difficulty  hiring  temporary  replacements  because  of  the  cost 
and  time  involved  in  training  them  and  because  few  workers  would 
be  attracted  to  temporary  positions.  An  airline  would  have  few  rea- 
sonable financing  opportunities  to  sustain  itself  during  a  lengthy 
strike  because  lenders  would  be  concerned  about  the  carrier's  abil- 
ity to  survive,  and  the  company  might  have  difficulty  selling  its  as- 
sets at  fair  market  value  to  raise  cash. 

To  fulfill  its  fiduciary  responsibility,  management  might  decide  to 
file  under  Chapter  11  of  the  bankruptcy  code  before  running  out  of 
cash,  in  order  to  preserve  resources  for  investors  and  lenders. 

In  sum,  if  H.R.  5  were  to  become  law,  the  study  concluded:  car- 
riers are  at  present  unlikely  to  be  willing  to  take  strikes;  without 
the  ability  to  replace  workers,  the  threat  to  the  viability  of  such 
firms  will  be  so  great  that  they  will  become  even  more  strike- 
averse. 

As  a  result,  the  balance  in  labor-management  relations  in  the 
airline  industry  will  be  upset.  The  size  of  the  economic  rents  al- 
ready enjoyed  by  airline  workers  will  grow  at  the  expense  of  con- 
sumers, investors  in  airline  companies,  and  the  general  public. 
Even  if  airlines  survive  strikes,  they  will  emerge  as  less  effective 
competitors  in  both  domestic  and  international  markets. 

A  strike's  competitive  effects  in  international  markets  are  par- 
ticularly noteworthy  because  of  the  built-in  rigidities  in  such  mar- 
kets. In  domestic  markets,  there  is  a  better  chance  that  other  air- 
lines will  provide  substitute  services  for  airlines  either  weakened 
or  forced  out  of  business  by  a  strike  or  other  circumstances.  In 
international  markets,  as  we  have  all  learned  the  hard  way,  carrier 
substitutions  can  be  a  matter  of  negotiation. 

Mr.  Chairman,  labor  and  management  in  the  airline  industry  are 
currently  operating  on  a  level  playing  field.  Even  though  manage- 
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ment  has  the  right  to  use  permanent  replacements,  labor  unions 
possess  the  power  to  make  it  extremely  difficult  for  a  carrier  to  sur- 
vive in  the  event  of  a  labor  strike. 

H.R.  5  would  radically  reshape  the  playing  field  and  tip  the  bal- 
ance sharply  in  favor  of  labor.  The  Nation's  airlines,  which  have 
collectively  lost  $10.6  billion  over  the  past  three  years  will  face 
even  more  serious  financial  difficulties  if  Congress  enacts  legisla- 
tion that  enhances  the  likelihood  of  strikes. 

In  closing,  I  urge  the  members  of  this  subcommittee  not  to  sup- 
port H.R.  5.  H.R.  5  would  dramatically  reduce  the  bargaining 
power  of  the  vast  majority  of  employers  who  peacefully  resolve 
labor  relation  issues  at  the  bargaining  table. 

H.R.  5  would  make  it  more  difficult  for  employers  to  secure  rea- 
sonable wage  rates  or  to  achieve  work  rule  changes  that  are  re- 
quired to  increase  operational  efficiency.  H.R.  5  would  give  unions 
a  greater  incentive  to  make  excessive  demands  and  to  strike.  H.R. 
5  would  lead  to  greater  inconvenience  for  the  traveling  public,  and 
further  jeopardize  the  long-term  outlook  for  many  domestic  air  car- 
riers that  are  trying  to  recover  from  the  three  grimmest  years  in 
aviation  history. 

H.R.  5  will  erode  a  central  principle  of  Federal  labor  law  which, 
for  over  50  years,  has  permitted  labor  and  management  to  peace- 
fully resolve  their  differences  in  the  vast  majority  of  cases.  H.R.  5 
would  be  yet  another  blow  to  the  airline  industry,  and  should  not 
be  enacted  by  Congress. 

Thank  you  for  giving  us  the  opportunity  to  discuss  this  proposal. 
Mr.  DeLucia  and  I  will  be  pleased  to  answer  any  questions  you 
may  have. 

Mr.  Oberstar.  Thank  you,  Mr.  Landry. 

First,  your  testimony  implies  that  you  forthrightly  think  that  en- 
actment of  this  legislation  will  mean  that  if  permanent  striker  re- 
placements are  banned  as  proposed  by  the  bill,  that  there  will  be 
more  strikes? 

Mr.  Landry.  I  believe  so,  unfortunately.  I  think  that  it  will  so 
tilt  playing  field  in  favor  of  labor,  that  the  first  inclination  will  be 
to  proceed  to  strikes.  On  the  other  hand,  I  think  ultimately  as 
management  looks  at  it,  they  will  realize  that  they  are  without  any 
weapon  themselves,  and  that  labor  will  have  the  last  heavy  foot  on 
the  oxygen  tube  of  the  carriers.  They  will  unfortunately  be  forced 
to  succumb  to  what  would  otherwise  be  excessive  demands  of  the 
labor  force,  and  have  higher  wage  rates  which  would  then  obvi- 
ously be  passed  on  to  the  consumer. 

Mr.  Oberstar.  As  you  heard  with  the  previous  panel,  labor  ar- 
gues that  the  balance  is  tilted  to  the  management  side,  that  the 
management  has  no  incentive  to  negotiate  because  ultimately  they 
know  that  if  it  gets  down  to  the  tough  situation,  they  can  just  hold 
on,  force  a  strike,  replace  their  workers  with  permanent  replace- 
ments. 

Mr.  Landry.  One  had  to  notice  that  the  egregious  cases  that 
were  cited  by  the  previous  panel  involved  managements  that  are 
no  longer  with  the  airlines. 

Mr.  Oberstar.  That  is  right,  one  of  which  is  trying  to  come  back. 

Mr.  Landry.  Well,  the  Department  of  Transportation  has  that 
issue  before  it. 
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Mr.  Oberstar.  What  do  you  suggest,  Mr.  Landry?  You  are  a 
skilled  negotiator  and  a  skilled  attorney,  skilled  draftsman.  What 
would  you  suggest  as  a  means  of  restraint  on  that  kind  of  rogue 
employer  who  really  gives  the  industry  a  bad  name? 

Mr.  Landry.  Well,  as  you  well  know,  Mr.  Chairman,  the  fitness 
provisions  are  still  in  the  Federal  Aviation  Act.  There  is  still  the 
power  of  the  Department  of  Transportation  to  rule  on  the  continu- 
ing fitness  of  any  particular  carrier  to  engage  in  certificated  oper- 
ations. 

And  I  must  say,  Mr.  Chairman,  I  couldn't  help  but  think  that 
you  were  personally  responsible  for  returning  labor-management 
relations  in  the  airline  business  to  a  level  playing  field  back  in 
1978  when  you,  I  believe,  introduced  the  proposal  to  do  away  with 
the  mutual  aid  pact,  and  that  was  done  in  the  Airline  Deregulation 
Act. 

Mr.  Oberstar.  That  is  true,  I  authored  that  provision  on  the 
House  Floor.  It  passed  and  strikes  went  fi-om  108-day  average 
down  to  21  days,  and  fewer  of  them  as  a  matter  of  fact. 

Mr.  Landry.  That  is  right.  And  I  might  say,  since  my  last  ap- 
pearance here  on  this  particular  issue  in  1991,  there  has  only  been 
one  strike,  and  that  was  of  seven  days'  duration.  And  USAir,  they 
did  not  hire  permanent  replacements,  they  used  management  staff 
to  work  their  way  through  those  seven  days  and  to  come  to  a 
peaceful  settlement  of  the  differences. 

Mr.  Oberstar.  Would  you  be  in  favor  of  Mr.  Collins'  bill,  then, 
since  you  pointed  to  authority  within  the  Department  to  exercise 
on  new  application  for  authority  to  operate  a  carrier,  would  the  as- 
sociation be  in  favor  of  Mr.  Collins'  bUl  to  prevent  a  person  such 
as  Mr.  Lorenzo  from,  with  a  clear  history,  do  you  want  to  write 
that  into  law? 

Mr.  Landry.  I  think  that  there  is  adequate  provision  in  the  exist- 
ing law  and  the  Department  of  Transportation  is  going  to  exercise 
it,  it  is  going  to  hold  a  hearing  on  the  fitness  of  the  management 
of  that  particular  prospective  carrier. 

Mr.  Oberstar.  We  will  certainly  watch  the  proceedings  in  the 
Department.  As  you  are  well  aware,  I  urged  the  Secretary  to  exer- 
cise the  authority  that  is  available  and  to  deny  Mr.  Lorenzo  the 
right  to  operate,  or  the  privilege  of  operating. 

Mr.  Landry.  I  think  in  light  of  the  controversy,  it  is  an  entirely 
proper  step  that  DOT  is  taking  here  to  review  it  in  a  fair  public 
hearing. 

Mr.  Oberstar.  The  other  side  of  your  coin,  of  your  argument  or 
your  presentation  implies  somewhat,  not  you  personally,  but  the 
argument  impUes  that  airline  employees  will  press  forward  in  ne- 
gotiations regardless  of  the  financial  condition  of  their  carrier. 

Can  you  think  of  some  recent  circumstances  where  airline  em- 
ployees are  well  aware  of  either  the  precarious  economic  condition 
of  their  carrier  or  of  the  potential  precarious  condition  if  they  craft 
labor  negotiations  and  withhold  pressing  to  a  strike? 

Mr.  Landry.  No,  I  think  you  are  correct  in  what  you  are  imply- 
ing, that  in  the  current  climate  it  is  very  unlikely  that  a  work  force 
would  engage  in  totally  excessive  demands  or  go  on  to  a  strike.  No 
one  ever  wins  in  a  str&e,  and  certainly  now  that  is  true  in  spades. 
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But  I  have  to  remind  the  subcommittee  that  airiine  workers 
today,  as  a  result  of  the  collective  bargaining  process,  are  ex- 
tremely well  paid.  They  rank  in  the  top  third  of  all  the  top  indus- 
tries in  this  country  in  terms  of  their  average  wage  per  employee. 

And  as  I  pointed  out,  the  airline  pilots  are  the  most  highly  com- 
pensated organized,  unionized  group  in  this  country,  except  for  pro- 
fessional athletes. 

Mr.  Oberstar.  Thank  you,  Mr.  Landry. 

Mr.  dinger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman.  You  pointed  out  the 
precarious  nature  of  the  airline  industry  at  this  point,  and  the  fact 
that  you  have  had  three  of  the  worst  abysmal  years  in  the  history 
of  the  industry. 

Doesn't  that  sort  of  belie  the  argument,  then,  that  we  would  as 
a  result  of  this  passage  of  this  bill,  that  you  would  see  more 
strikes.  Because  if  you  heard  the  previous  panel,  which  said  that 
they  recognize  how  precarious  the  industry  is,  they  are  certainly 
aware  that  they  would  be  putting  their  own  futures  and  jobs  at 
total  risk  by  prolonging  a  strike  or  even  entering  into  a  strike. 

So  it  strikes  me  that  maybe  this  is  sort  of  a  tempest  in  a  tea  pot 
that  this  bill  may  not  have  that  kind  of  an  impact  in  an  industry 
as  hard  pressed  as  the  aviation  industry,  might  have — and  I  think 
it  very  well  would  have  implications  for  other  segments  of  the  econ- 
omy. 

But  it  does  seem  to  me  that  an  airline  employee  looking  at  the 
status  of  his  airline  is  going  to  think  long  and  hard  before  he  is 
going  to  be  willing  to  take  a  strike  vote  and  put  the  job  at  risk. 

Mr.  Landry.  I  think  that  is  very  true,  Mr.  Clinger,  in  the  near 
term.  One  would  hope  that  we  are  going  to  emerge  from  this  base- 
ment that  we  have  been  dwelling  in  for  three  straight  years  now. 
In  fact,  there  are  some  hopeful  signs  traffic  is  beginning  to  pick  up 
without  excessively  low  fares  and  with  normal  yield. 

So  perhaps  slowly,  along  with  the  economy,  if  the  economy  keeps 
creeping  along  towards  recovery,  the  airlines  will  creep  along,  side 
by  side,  I  believe.  I  think  that  is  true.  But  this  is  a  law  that  we 
are  talking  about  that  will  be  in  place  for  a  long  time. 

I  think  in  the  longer  term,  there  certainly  will  be  a  temptation 
for  the  unions  to  make  excessive  demands  and  to  even  carry  it  on 
to  a  strike  as  their  ultimate  weapon.  If  you  would  leave  manage- 
ment without  its  last  weapon  to  survive,  they  would  just  have  to 
unfortunately  strangle. 

Mr.  Clinger.  The  suggestion  has  been  made  that  it  was  a  result 
of  the  PATCO  strike  and  the  summary  firing  of  all  the  air  traffic 
controllers  by  President  Reagan  that  has  led  to  an  increase  in  the 
number  of  actions  of  striker  replacement,  permanent  striker  re- 
placement. Is  that  really  true? 

Mr.  Landry.  I  don't  believe  that  is  true.  There  was  that  period 
in  the  1980s  which  have  been  cited  earlier  where  there  were  five 
cases  where  permanent  replacements  were  hired  by  managements 
in  this  kind  of  confrontation.  That  has  not  happened  since  1989. 

And  certainly  in  the  one  strike  that  has  occurred,  the  US  Air 
strike,  as  I  mentioned,  it  was  not  even  mentioned  as  a  possibility. 
They  just  carried  through  with  management  employees  at  that 
point  in  time  to  keep  the  airline  operating  at  a  lower  level. 
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Mr.  Clinger.  And  there  were  instances  before  1980  that  resulted 
in  striker  replacement,  permanent  striker  replacement? 

Mr.  Landry.  Well,  I  tend  to  believe  what  the  previous  panel  indi- 
cated, that  the  only  bhp  on  the  screen  in  terms  of  peaceful  settle- 
ment and  so  forth  occurred  in  the  mid-1980s  and  that  there  was 
nothing  before  1980  and  nothing  since  1989. 

Mr.  Clinger.  If  we  talk  in  terms  that  we  are  now  entering  into 
a  global  economy  and  particularly  globed  competition,  and  that  I 
think  is  going  to  be  the  future  that  the  airline  industry  is  going  to 
be  competing  internationally  with  foreign  carriers  and  they  with 
us,  how  would  we  stack  up? 

Do  you  know  what  the  situation  is  in  some  of  our  competitor  na- 
tions and  competitor  airlines  from  international  airlines? 

Mr.  Landry.  Well,  I  think  the  colloquy  with  Mr.  Geren  during 
the  last  panel's  appearance  was  accurate,  that  you  have  to  take 
into  account  all  of  the  labor  laws.  The  Chairman  also  pointed  that 
out,  there  are  French  labor  laws,  German  labor  laws  that  I  am  sure 
U.S.  management  companies  would  not  like  to  see. 

But  I  would  say  one  thing,  that 

Mr.  Clinger.  You  are  saying  they  are  a  little  tougher? 

Mr.  Landry.  In  a  number  of  the  facets  of  those  labor  laws,  and 
some  of  them  do  not  include  permanent  replacement  authority  for 
the  airlines.  But  the  one  thing  that  I  would  mention  is  that  that 
is  very  tough  competition  out  there  in  which,  in  a  lot  of  cases,  the 
foreign  airlines  are  protected  in  one  way  or  another  by  their  home 
governments.  There  are  a  lot  of  really  diabolical  practices  to  keep 
us  from  doing  business  in  a  fair  competitive  way  in  those  countries. 

This  is  one  area  where  we  have  an  advantage,  a  competitive  ad- 
vantage over  the  foreign  carriers.  We  do  have  a  more  productive 
work  force,  and  for  output  per  dollar,  we  get  much  more  out  of  the 
U.S.  work  force,  the  airline  work  force  in  this  country.  I  would  hate 
to  see  that  one  competitive  advantage  disappear,  have  it  eradicated 
by  an  Act  of  Congress. 

Mr.  Clinger.  I  agree.  Thank  you,  Mr.  Landry. 

Mr.  Oberstar.  Mr.  Collins. 

Mr.  Collins  of  Georgia.  Thank  you,  Mr.  Chairman.  As  a  follow- 
up,  Mr.  Landry,  to  the  Chairman's  question  about  a  particular  bill 
that  I  introduced  along  with  several  other  colleagues,  also  signed 
the  letter  along  with  several  other  colleagues  to  the  Secretary 
about  the  application  that  Mr.  Lorenzo  is  involved  in  based  on  com- 
ments from  several  of  the  CEOs  of  the  major  airlines  and  com- 
ments such  as  thank  you,  we  appreciate  you — one  even  said  God 
bless  you — is  not  the  opinion  you  gave,  your  personal  opinion? 

Mr.  Landry.  Frankly,  we  have  not  polled  our  membership  on 
what  ought  to  be  done  with  regard  to  that  application.  I  think 
under  existing  law,  DOT  is  certainly  taking  the  very  prudent  step 
in  calling  for  a  full  hearing,  but  we  have  not  asked  our  membership 
for  a  position  on  this  particular  application,  so  I  cannot — that 
would  have  been  my  own  personal  opinion,  although  I  suspect  the 
membership  would  agree  that  DOT  should  at  a  minimum  have  a 
fiill  hearing  on  the  application. 

Mr.  Collins  of  Georgia.  In  further  reference  to  that  piece  of  leg- 
islation, would  this  legislation  not  clearly  define,  based  on  repet- 
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itive  bankruptcy,  that  such  would  be  financially  unfit  to  be  certified 
as  a  carrier? 

Mr.  Landry.  Well,  again,  down  through  the  last  year  or  two 
years,  our  members  have  not  been  able  to  agree  on  what  changes 
if  any  should  be  made  to  the  bankruptcy  laws  and  what  should  be 
done  about  the  abihty  of  a  carrier  to  stay  on  in  operation  under 
Chapter  11. 

Perhaps  sometime  in  the  near  fiiture,  since  our  member  carriers 
are  now  emerging  fi"om  Chapter  11  or  have  emerged,  perhaps  we 
will  be  in  a  position  to  take  an  industry  position  on  that. 

Mr.  Collins  of  Georgia.  The  question  did  pertain  to  bankruptcy 
itself,  just  further  clearly  defined  what  financially  unfitness,  what 
one  aspect  of  financially  unfitness  would  be. 

Mr.  Landry.  I  think  there  is  a  lot  of  case  law  fi*om  the  years  of 
regulation  on  what  represents  or  what  constitutes  a  fit  carrier  for 
operation  in  the  national  air  trcuisportation  system,  I  think  that  it 
should  be  quite  a  doable  thing  for  the  Department  of  TVanspor- 
tation  to  add  to  that  case  law  through  the  hearing  process. 

Mr.  Collins  of  Georgia.  You  keep  dancing,  and  I  will  keep  lead- 
ing. 

Will  not  H.R.  943  clearly  define  that  repetitive  bankruptcies  are 
for  financially  unfit — ^would  it  not  define  that? 

Mr.  Landry.  It  certainly  would. 

Mr.  Collins  of  Georgia.  That  was  the  answer  I  was  looking  for. 

Mr.  Landry.  I  can  follow  with  an  answer.  I  can't  lead  very  well. 

Mr.  Oberstar.  Mr.  Horn. 

Mr.  Horn.  You  heard  the  question  I  asked  the  labor  representa- 
tives. Let  me  ask  you  that  question. 

Do  you  feel  there  is  a  useful  role  for  a  compulsory  arbitration 
system  in  airline  disputes,  that  it  is  much  simpler  than  the  process 
one  would  now  go  through  where  you  have  got  the  Congress  and 
everybody  else  involved  so  that  any  permanent  replacement  au- 
thority or  non-permanent  replacement  authority  would  be  depend- 
ent on  one's  willingness  to  submit  a  dispute  where  the  parties  just 
can't  seem  to  get  together  to  compulsory  arbitration? 

Mr.  Landry.  Our  industry  has  been  opposed  to  compulsory  arbi- 
tration. We  think  the  theme  of  the  Railway  Labor  Act  properly  dis- 
courages strikes  because  of  the  importance  of  transportation  to  the 
economy. 

Going  through  a  mediation  process  and  then  a  presidential  emer- 
gency board  offers  ultimate  opportunities  for  the  two  sides  to  reach 
a  peaceful  settlement.  The  orJy  criticism  that  I  have  heard  fi*om 
our  industry  with  regard  to  the  current  process  is  that  mediations 
are  quite  often  too  protracted.  If  there  were  a  way  to  speed  up  the 
mediation  process,  I  would  say  the  industry  is  quite  satisfied  with 
the  law. 

Perhaps  Mr.  DeLucia  has  something  to  add  to  this  on  an  indus- 
try basis,  anyhow. 

Mr.  DeLucia.  Generally  our  members  take  the  position  that  by 
and  large  it  just  extends  the  process.  I  believe  the  NLRB,  in  a 
study  last  year,  concluded  the  average  airline  negotiation  goes  on 
for  1.6  years. 

In  professional  sports,  many  of  the  baseball  salary  arbitrations — 
everything  ends  up  in  arbitration.  And  what  goes  on  in  the  railroad 
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industry,  where  most  of  the  national  handling  in  recent  years  has 
ended  up  in  a  presidential  emergency  board  scenario  or  compulsory 
arbitration,  that  extends  the  period  in  which  both  sides  are  caught 
in  acrimonious  negotiations.  It  just  extends  it  even  longer  and 
postpones  the  final  day  of  reckoning. 

Our  position  has  always  been  that  we  have  enough  safeguards  in 
the  Railway  Labor  Act  now  against  either  side  going  out  on  strike 
unnecessarily.  And  we  prefer  to  see  the  current  system  stay  in 
place. 

Mr.  Landry.  Our  labor  costs  are  very  substantial  now,  and  the 
last  people  we  want  to  emulate  are  the  baseball  owners. 

Mr.  Horn.  I  thought  you  were  coming  close  anyhow.  I  will  not 
be  able  to  be  here  for  the  next  witness'  testimony.  I  am  told  Mr. 
Yager  will  automatically  respond  to  the  question  on  his  views  on 
compulsory  arbitration. 

Mr.  Landry.  We  are  getting  close.  When  I  noted  that  747,  400 
captain  gets  $213.72  per  hour,  that  is  a  pretty  good  wage. 

Mr.  Horn.  That  is  more  than  a  Member  of  Congress. 

Mr.  Oberstar.  With  respect  to  baseball,  I  would  only  quote  my 
good  friend  Karl  Poland,  owner  of  the  Minnesota  Twins,  who  ob- 
served how  to  become  a  millionaire.  Start  out  with  half  a  billion 
dollars  and  buy  a  baseball  team.  You  might  amend  that  today  to 
buy  an  airline. 

Mr.  Landry.  That  is  right. 

Mr.  Oberstar.  Mr.  Landry,  before  I  give  you  leave,  I  do  have  to 
observe  that  there  is  a  basic  imbalance  under  the  Mackay  doctrine. 
It  does  allow  an  employer  to  say  to  employees  in  the  airline  indus- 
try, negotiate  but  go  along  with  our  demands;  or  if  you  don't,  you 
can  strSce  and  we  will  replace  you;  we  will  find  other  workers. 

But  the  other  side  of  the  coin  is  that  the  employees  can't  say  to 
the  airline,  either  go  along  with  our  demands  or  we  will  find  an- 
other airline. 

Mr.  Landry.  We  will.  But  they  are  not  fired  employees.  These 
employees  still  retain  the  right  to  vote.  They  retain  their  seniority. 
They  have  a  preferential  right  to  rehire  and  if  H.R.  5  comes  into 
law,  I  would  argue  that  the  last  weapon  that  management  has  to 
combat  what  could  be  outrageous  demands  in  another  climate — not 
in  today's  climate — will  be  gone.  That  is  the  last  resort  for  manage- 
ment today. 

Mr.  Oberstar.  Well,  the  right  that  they  have  to  vote  ma.y  in  fact 
be  a  right,  but  it  is  more  for  rehire.  That  may  also  be  a  right,  but 
it  is  only  a  theoretical  right.  In  the  practical  world.  Captain 
Babbitt's  testimony  was  he  was  52nd  on  the  seniority  list.  He  never 
got  a  rehire  opportunity. 

Mr.  Landry.  I  still  think  that  if  this  were  an  unbalanced  situa- 
tion, you  wouldn't  have  an  average  wage  of  $51,300  for  the  employ- 
ees of  the  airline  industry. 

The  process  is  working,  and  people  are  getting  a  good  wage. 

Mr.  Oberstar.  If  it  hadn't  been  for  Mr.  Lorenzo  and,  to  a  large 
degree,  the  PATCO  strike  that  fueled  Lorenzo's  drive  and  deter- 
mination to  break  a  labor  union,  I  don't  think  we  would  be  sitting 
around  this  table. 

Mr.  Landry.  I  think  you  are  right.  As  historians  have  indicated, 
there  was  no  experience  of  this  nature  before  the  1980s,  and  there 
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hasn't  been  any  since  the  departure  of  Mr.  Lorenzo.  And  Mr.  Icahn 
is  now  out  of  the  business.  You  are  right;  we  wouldn't  be  here 
today. 

Mr.  Oberstar.  Our  next  witness  is  Mr.  Yager — I  am  sorry. 

Mr.  Chnger. 

Mr.  Landry.  I  like  to  linger. 

Mr.  Clinger.  It  is  my  understanding  that  the  anomaly,  where 
the  employees  at  Eastern  who  did  not  get  replaced  because  the  air- 
line basically  went  out  of  business.  But  in  most  situations  in  fact 
employees  are  rehired,  are  they  not? 

Mr.  Landry.  Basically.  Mr.  Oberstar  has  pointed  out  that,  at 
least  in  the  case  of  TWA,  it  took  some  time  for  them  to  come  back. 
But  you  are  right;  they  are  basically  rehired. 

Mr.  Oberstar.  Thank  you  very  much,  Mr,  Landry. 

Mr.  Oberstar.  Mr.  Yager,  the  attorney  appearing  on  behalf  of 
The  Emplojnnent  Pohcy  Foundation.  Welcome.  Your  presentation 
this  morning,  your  testimony,  will  appear  in  ftdl  in  the  record.  You 
may  summarize  as  you  wish. 

STATEMENT  OF  DANIEL  V.  YAGER,  ATTORNEY,  McGUINESS  & 
WILLIAMS,  ON  BEHALF  OF  THE  EMPLOYMENT  POLICY 
FOUNDATION 

Mr.  Yager.  I  do  intend  to  do  that. 

I  am  Dan  Yager.  I  am  a  management  attorney  with  the  law  firm 
of  McGuiness  &  WiUiams.  I  appear  today  on  behalf  of  The  Employ- 
ment Policy  Foundation.  In  another  capacity,  I  am  the  Assistant 
General  Counsel  of  the  Labor  Pohcy  Association,  which  is  a  mem- 
ber of  the  Alliance  to  Keep  Americans  Working,  which  is  acting  in 
opposition  to  this  legislation. 

I  appeared  before  this  subcommittee  a  couple  of  years  ago  to  talk 
about  a  paper  that,  at  the  time,  I  had  entitled  "Loading  the 
Scales."  Since  then  that  paper  has  been  revised  and  put  in  the  form 
of  a  book,  which  I  have  sent  to  the  Members  of  the  subcommittee. 
My  testimony  includes  an  attachment  of  the  executive  summary  of 
that  paper. 

I  do  not  intend  to  go  into  every  aspect  of  the  paper,  but  I  thought 
I  would  focus  particularly  on  the  contentions  that  revolve  around 
the  issue  of  incidence  of  strike  replacements  before  and  after  1981, 
because  that  seems  to  have  become  a  central  focus  of  the  debate 
on  this  issue. 

Even  though,  personally,  I  beUeve  that  the  pohcy  reasons  for  the 
Mackay  doctrine  are  sound  enough.  Whether  3  percent  of  strikes 
resulted  in  permanent  replacements  or  70  percent,  those  pohcy  rea- 
sons would  stand  on  their  own  and  would  argue  in  favor  of  preserv- 
ing that  policy. 

I  want  to  walk  through  some  of  the  arguments  that  have  been 
offered  on  the  legislation,  I  would  start  by  sa3dng  that  this  has  be- 
come a  little  bit  of  a  moving  target  because  we  will  hear  one  argu- 
ment and  track  that  down  in  terms  of  the  data  and  show  that  that 
£irgument  was  either  going  too  far  or  flat  out  false,  only  to  hear 
that  replaced  by  another  argument. 

The  initial  contention,  two  or  three  years  ago,  was  that  before 
1981  no  employer  ever  hired  permanent  replacements.  That  was 
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said  on  the  record  in  a  couple  of  congressional  hearings  and  ap- 
peared in  a  lot  of  the  literature  in  support  of  the  legislation. 

That  initially  struck  me  as  very  unusual  because  when  I  first 
moved  to  Washington  in  the  fall  of  1975  probably  the  biggest  issue 
in  Washington  was  the  Washington  Post  strike  in  which  perma- 
nent replacements  had  been  hired.  I  commend  you  to  reviewing  ac- 
counts of  that  strike  because  I  think  it  provides  a  strong  argument 
in  favor  of  the  Mackay  doctrine  based  on  what  the  Washington 
Post  was  faced  with  that  year. 

The  centention  also  struck  me  as  unusual  because,  as  a  labor  at- 
torney, I  know  that  in  hornbooks  on  labor  law,  there  is  a  fairly  sig- 
nificant section  on  the  laws  involving  permanent  replacements  and 
their  rights  and  the  rights  of  employers. 

I  thought  it  would  be  unusual  that  this  body  of  law  could  evolve 
without  actual  cases  arising.  So  we  went  through  every  single  case 
since  1938  citing  the  Mackay  doctrine  and  read  all  those  cases, 
about  500  of  them.  Half  of  them  actually  involved  permanent  re- 
placements. 

We  came  up  with  251  cases  from  1938  to  1989,  and  found  that 
all  but  22  of  them  had  actually  taken  place  prior  to  1981,  showing 
that  in  fact,  even  before  PATCO,  there  had  been  a  fairly  significant 
use  of  permanent  replacements  by  employers.  I  would  add  that  not 
every  single  strike  or  incidence  of  strike  replacement  winds  up 
being  reported  in  a  National  Labor  Relations  Act  case. 

Mr.  Oberstar.  What  was  the  average  number  of  employees  in- 
volved in  those  replacements? 

Mr,  Yager.  The  cases  don't  always  give  the  number  of  employ- 
ees. Of  the  cases  that  did — one  third  of  the  total — about  19  percent 
involved  replacement  of  100  or  more  strikers. 

Mr.  Oberstar.  There  were  relatively  small  companies  involved? 

Mr.  Yager.  Yes.  When  you  get  away  from  the  cases  that  have 
made  the  headlines,  I  would  say  that  this  is  a  practice  that  prob- 
ably more  often  than  not  does  involve  a  relatively  modest  size  bar- 
gaining unit.  Also,  not  every  case  is  reported  in  the  National  Labor 
Relations  Act.  So  there  are  a  lot  of  other  cases  out  there  that  we 
didn't  uncover. 

The  22  cases  we  foimd  in  the  1980s  did  not  include  some  of  the 
examples  discussed  this  morning.  At  the  same  time,  we  know  that 
the  case  law  fi-om  before  1981  also  omitted  a  large  number  of  cases 
as  well.  It  represents  the  tip  of  the  iceberg.  But  I  think  it  dem- 
onstrates it  is  something  that  has  been  there  since  1938. 

Now,  the  next  contention  that  we  were  hearing  was  that  it  was 
done  before  1981,  but  in  fact  it  increased  substantially  after  the 
PATCO  strike.  I  will  have  to  start  by  saying  there  is  no  conclusive 
data  on  this-comprehensive  data  to  prove  that  one  way  or  the 
other,  conclusively.  The  data  was  not  kept  in  previous  years,  and 
the  only  two  years  where  we  have  good  data  is  1985  and  1989. 

I  would  note,  however,  that  it  is  significant  that  in  the  case  law 
that  we  looked  at,  the  trends  of  reported  Mackay  cases  didn't 
change.  It  was  pretty  stable  since  1938.  In  fact  the  high  watermark 
was  1948.  And  in  the  1980s  the  incidences  of  reported  cases  were 
re^ly  no  higher  than  had  been  in  previous  years. 
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So  to  the  extent  that  litigation  and  NLRB  case  law  reflects  what 
is  going  on  in  labor  relations  generally,  this  data  tends  to  indicate 
that  there  was  not  any  kind  of  increase. 

To  contradict  that,  some  data  has  been  offered  from  the  other 
side  but  not  data  that  is  based  on  actual  surveys  of  actual  strikes 
that  took  place..  In  the  GAO  survey  of  the  strikes  in  1985  and 
1989,  they  asked  the  management  and  labor  participants  in  those 
strikes  whether  or  not  they  believed  that  permanent  replacement 
activity  had  increased  in  the  1980s.  These  are  people  involved  in 
strikes  in  1985  and  1989.  Of  management,  I  thmk  a  plurality,  45 
percent  of  them,  beheved  that  it  had  increased.  Of  labor,  70  percent 
of  them  believed  that  it  had  increased. 

However,  at  the  same  time,  based  on  another  question,  the  labor 
representative  also  believed  that  in  the  1980s  it  was  being  done  in 
one  half  of  all  strikes,  which  is  an  enormously  inflated  amount. 

It  was  really  only  about  15  percent.  So  I  guess  I  would  ask  why, 
if  we  really  can't  trust  their  assessment  of  what  was  actually  hap- 
pening in  the  1980s,  isn't  it  a  real  leap  of  faith  to  assume  that  they 
had  an  accurate  assessment  of  what  was  happening  before  the 
1980s? 

Another  study  was  done  by  Professor  C3mthia  Gramm  of  the  Uni- 
versity of  Alabama  at  Huntsville,  who  had  actually  operated  from 
a  fairly  narrow  database.  She  worked  from  a  database  of  all  strikes 
occurring  from  1984  to  1988  nationwide,  and  those  from  1986  to 
1988  in  New  York;  she  interviewed  56  companies  that  had  been  in- 
volved in  strikes;  10  of  these  companies  had  hired  permanent  re- 
placements. That  is  out  of  several  thousand  strikes  that  occurred 
in  that  timeframe. 

She  asked  those  10  companies  if  they  had  ever  hired  permanent 
replacements  before.  They  said,  no,  which  led  her  to  her  conclusion 
that  the  hiring  of  perm£uient  replacements  increased  in  the  1980s. 
She  characterized  her  own  data  as  being  suggestive  but  not  conclu- 
sive. And  I  would  submit  that  on  suggestive  but  not  conclusive 
data,  I  could  probably  prove  that  the  sun  travels  around  the  earth 
rather  than  vice  versa.  So  I  don't  think  that  data  is  particularly 
helpful,  particularly  being  based  on  such  a  small  database. 

The  next  contention  is,  regardless  of  whether  it  increased  or  did 
not,  it  has  become  fairly  commonplace  for  employers  to  hire  perma- 
nent replacements.  This  was  tested  in  a  survey  requested  by  the 
sponsors  of  the  legislation  performed  by  the  GAO.  They  surveyed 
200  strikes  from  1985  and  200  strikes  from  1989  to  determine  what 
percentage  of  those  strikes  had  had  permanent  replacements  hired. 
It  was  17  percent  in  both  years. 

I  question  whether  or  not  anyone  would  consider  that  actually 
commonplace.  That  is  3  out  of  every  20  strikes. 

More  significantly,  the  percentage  of  strikers  who  were  actually 
affected  was  much  smaller.  It  was  4  percent  in  1985,  declining  to 
3  percent  in  1989.  When  you  take  those  raw  numbers  of  employees 
affected,  it  comes  out  to  100th  of  1  percent  of  the  American  work 
force,  which  makes  one  question  how  serious  a  problem  this  is  to 
the  average  American  worker. 

In  addition,  there  was  no  followup  to  determine  whether  or  not 
any  of  those  employees  had  been  reinstated.  There  was  a  lot  of  dis- 
cussion in  the  previous  panels  as  to  the  actual  reinstatement  of 
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permanently  replaced  strikers.  And  there  are  several  ways,  actu- 
ally, where  a  striker  can  retain  their  position.  One  is  the  preferred 
reinstatement  rights. 

But  another  very  significant  way  is  that,  even  though  an  em- 
ployer has  hired  permanent  replacements,  that  employer  is  still 
under  an  obligation  to  continue  to  negotiate  with  that  union.  Fre- 
quently, those  negotiations  do  result  in  a  settlement  where  in  fact 
they  do  bring  back  the  strikers,  and  the  permanent  replacements 
are  actually  removed  from  their  jobs. 

There  is  no  hard  data  on  how  many  permanently  replaced  strik- 
ers returned  to  their  positions.  But  the  Bureau  of  National  Affairs 
did  a  survey  of  strikes  in  1990  and  1991  showing  that  anywhere 
from  65  to  75  percent  of  replaced  strikers  returned  to  their  posi- 
tions. 

Unfortunately,  they  did  not  distinguish  between  temporary  and 
permanently  replaced;  so  I  don't  know,  within  that  percentage,  how 
many  of  those  were  permanently  replaced. 

When  you  consider  settlements,  for  example  the  Greyhound  set- 
tlement, where  now  there  will  be  550  Greyhound  drivers  returning 
to  their  positions,  the  BNA  data  could  include  a  fairly  significant 
percentage  of  those  that  were  actually  permanently  replaced  that 
are  in  fact  going  back  to  their  positions. 

Now  we  hear  the  argument  that  the  threat  of  permanent  replace- 
ments has  actually  become  commonplace,  and  that  it  has  had  a 
chilling  affect  on  strikes.  And  that  that  is  one  of  the  reasons  why 
strike  activity  has  decreased  in  recent  years.  This  is  also  based  on 
a  GAO  survey  finding  that,  in  one  third  of  the  strikes  that  they 
had  surveyed,  the  employers  had  announced  that  they  were  going 
to  hire  permanent  replacements. 

However,  to  take  that  data  and  jump  to  the  assertion  that  the 
threat  of  permanent  replacements  has  become  commonplace  is  ap- 
ples and  oranges,  because  first  of  all,  the  database  they  were  oper- 
ating under  was  only  situations  where  strikes  were  actually  called. 
So  in  fact  in  those  cases,  one-third  of  them,  there  was  no  chilling 
effect  on  the  strike. 

A  better  database  would  have  been  the  95  percent  of  collective 
bargaining  agreements  where  no  strike  occurs  and  whether  or  not 
there  had  been  any  kind  of  a  threat  of  strike  replacement  in  those 
situations. 

I  would  submit  that  it  would  probably  be  considerably  lower,  be- 
cause the  parties  were  going  into  the  negotiations  trying  to  resolve 
the  issues  and  probably  anticipating  that  they  would  resolve  the  is- 
sues. 

I  would  also  add  on  this  threat  notion  that  any  time  there  are 
collective  bargaining  negotiations,  there  is  always  a  threat  that  the 
union  will  call  a  strike;  and  that  is  something  that  probably  in  100 
percent  of  all  situations  the  employer  is  faced  with.  So  33  percent 
versus  a  hundred  is  a  pretty  good  match  up. 

In  closing,  I  would  like  to  go  back  to  the  5  percent  where  strikes 
actually  occurred.  That  is  a  very  small  percentage.  The  percentage 
of  strikers  who  were  replaced  is  small,  but  it  is  also  a  very  small 
field  you  are  operating  from.  Most  of  the  time  the  parties  sit  down, 
they  resolve  their  differences;  there  is  no  strike;  there  is  not  even 
a  possibility  of  hiring  permanent  replacements  because  both  parties 


77 

know  that  they  can  inflict  maximum  economic  harm  on  the  other. 
The  employer  knows  that  he  or  she  can  be  struck.  The  imion  knows 
that  if  they  call  a  strike,  the  employer  has  the  option  of  hiring  per- 
manent replacements.  The  result  is  the  parties  reach  agreement. 

I  would  re£illy  hope  that  Congress  would  concern  itself  with  those 
situations  and  not  focus  on  those  very  narrow  situations  which  ad- 
mittedly cause  a  great  deal  of  human  suffering  for  both  sides.  I 
think  you  have  to  worry  about  making  a  change  in  a  law  that 
would  have  a  ripple  effect  that  would  go  well  beyond  these  narrow 
situations  and  affect  the  other  95  percent  which  is  the  best  number 
we  have  had  in  years  and  not  try  to  tamper  with  that  situation. 

I  would  be  happy  to  take  any  questions. 

Mr.  Oberstar.  Thank  you  Mr.  Yager. 

The  data  we  have,  which  has  been  given  not  only  in  testimony 
today  but  in  hearings  two  years  ago,  indicated  that,  in  the  airline 
industry,  permanent  replacements  were  not  generally  used  prior  to 
1981  but  that  since  1981  in  5  out  of  8  strikes,  we  have  seen  perma- 
nent replacements  used. 

Do  you  question  that? 

Mr.  Yager.  I  know  of  no  example  prior  to  1981  in  the  airline  in- 
dustry. I  would  also  submit  that  it  was  a  very  small  number  of  em- 
ployers compared — to  the  experience  under  the  National  Labor  Re- 
lations Act,  which  covers  most  employers  in  America.  It  just  may 
never  have  arisen  as  something  that  needed  to  take  place  in  the 
airline  industry. 

The  previous  panel  suggested  there  was  a  lot  of  activity  in  a 
three-  or  four-year  period.  Since  1989,  it  has  since  ceased  to  become 
a  problem  or  doesn't  appear  to  be  on  the  immediate  horizon.  I  won- 
der if  that  was  just  a  blip  in  the  overall  experience. 

Mr.  Oberstar.  Of  course  our  jurisdiction  extends  only  to  the  air- 
line industry  and  the  Railway  Labor  Act  as  it  covers  airline  em- 
ployees. 

A  5  of  8  figure  you  would  substantiate? 

Mr.  Yager.  I  would  not  take  issue  with  it.  I  have  not  heard  any- 
one refute  that. 

Mr.  Oberstar.  As  we  have  seen  with  the  departure  of  Mr.  Icahn 
and  Mr.  Lorenzo  fi-om  the  airline  scene,  it  is  a  different  climate  on 
the  part  of  employers. 

Your  analysis  generally  also  relies  on  NLRB  cases,  and  that  may 
be  affected  by  the  reality  that  during  the  Reagan  and  Bush  admin- 
istrations, the  NLRB,  to  say  the  least,  was  not  an  activist  in  labor 
management  disputes;  certainly  they  are  not  sympathetic  to  em- 
ployee concerns. 

Mr.  Yager.  I  think  there  would  be  some  difference  of  opinion  on 
that,  Mr.  Chairman. 

I  think,  particularly  in  the  strike  replacement  area,  when  we 
looked  at  those  strikes,  we  assessed  whether  or  not,  by  the  time  the 
case  actually  got  to  the  board,  the  board  had  ruled  that  it  was  an 
unfair  labor  practice  strike  and  had  ordered  reinstatement  of  the 
strikers. 

And  the  Reagan-Bush  board  had  continued  with  much  the  same 
trend.  There  was  no  fall  off  in  the  incidences  where  they  found  that 
there  was  an  unfair  labor  practice  strike. 
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Mr.  Oberstar.  My  recollection  of  that  period  is  that  the  general 
counsel  of  NLRB,  having  been  the  national  counsel  of  the  National 
Right  to  Work  Committee,  was  less  than  enthusiastic  on  the  part 
of  NLRB  to  take  an  active  role  on  the  matters  before  it. 

Mr.  Yager.  I  think  that  was  the  solicitor.  General  counsel  came 
from  the  management  side  but  none  of  the  general  counsels  from 
the  1980s  had  worked  for  the  Right  to  Work  Organization. 

Mr.  Oberstar.  Mr.  Clinger. 

Mr.  Clinger.  Thank  you,  Mr.  Chairman. 

I  just  want  your  opinion  on  what  might  be  the  imphcations  of 
this  law  with  regard  to  a  hypothetical:  Assuming  that  a  small 
group  of  employees  without  union  permission  would  initiate  some 
sort  of  a  job  action  such  as  a  strike,  as  you  read  this,  would  they 
be  protected  from  permanent  replacement? 

Mr.  Yager.  On  this  particular  legislation,  that  would  depend 
upon  whether  or  not  they  were  represented  either  by  a  certified  or 
recognized  union  or  if  in  fact  a  xinion  had  collected  what  is  called 
authorization  cards  from  51  percent  of  those  workers,  in  which  case 
that  union  would  be  able  to  claim  that  it  had  majority  support  of 
those  workers. 

In  fact  that  is  one  of  the  fears  of  some  of  the  opponents  of  the 
legislation,  that  that  is  precisely  what  a  lot  of  labor  unions  would 
use  to  organize  workers  instead  of  going  through  an  election  proc- 
ess. They  would  collect  51  percent  of  those  cards,  call  a  strike,  and 
make  the  first  item  on  the  table  recognition  of  that  union  without 
having  to  go  through  an  election. 

If  there  had  never  been  involvement  from  a  labor  organization 
and  if  no  labor  organization  had  filed  a  petition  with  the  NLRB  to 
represent  those  employees,  they  would  not  be  protected  by  the  leg- 
islation. 

Mr.  Clestger.  This  would  not  apply  to  non-union  employees? 

Mr.  Yager.  It  wouldn't.  But  until  now,  under  current  law,  non- 
union employees  and  union  employees,  as  far  as  the  Mackay  doc- 
trine is  concerned,  have  the  same  right  to  strike. 

Mr.  Clinger.  So  this  would  be  a  departure  from  it? 

Mr.  Yager.  Definitely. 

Mr.  Clinger.  What  about  where  there  is  violence  and  criminal 
activities,  would  they  be  protected  imder  this  legislation? 

Mr.  Yager.  That  would  depend  on  whether  or  not  the  NLRB  ad- 
hered to  the  current  law  saying  that  once  you  engage  in  those 
kinds  of  acts  of  violence  and  that  it  can  be  proven  that  they  were 
engaged  in  those  and  if  it  were  svifficiently  serious  enough  and  if 
the  NLRB  continued  with  that  line  of  cases,  I  don't  believe  they 
would  be  protected  against  permanent  replacement. 

However,  if  you  look  at  the  plain  language  of  the  bill,  it  would 
indicate  that  ail  strikers  get  that  protection.  And  it  might  be  that 
a  National  Labor  Relations  Board  would  say,  we  are  getting  new 
signals  from  the  Congress;  there  is  a  new  law  in  this  area.  And 
they  might  revisit  the  reinstatement  rights  of  employees  who  are 
engaged  in  illegal  activities. 

Mr.  Clinger.  People  have  used  the  existing  law  in  effect  to  break 
unions  and  union-busting  activities  and  that,  therefore,  this  piece 
of  legislation  is  necessary  to  obviate  that  kind  of  activity. 
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Is  there  something  we  could  do,  short  of  enacting  H.R.  5,  that 
would  inhibit  the  renegades  or  the  bad  apples  in  this  situation? 

Mr.  Yager.  It  is  always  hard  to  take  care  of  the  renegades  and 
bad  apples.  I  would  just  say  that  asking  someone  to  defend  the 
Mackay  doctrine  on  the  basis  of  the  Lorenzos  would  be  like  asking 
someone  to  defend  the  right  to  strike  on  the  basis  of  Jimmie  Hoffa. 
You  are  always  going  to  have  bad  actors.  They  might  be  just  people 
with  bad  press.  Sometimes  the  law  catches  those  folks.  Sometimes 
they  get  away  with  it. 

That  is  a  reality  not  only  under  the  labor  laws  but  the  environ- 
mental laws  and  tax  laws  and  all  other  laws.  In  looking  at  those 
bad  actors,  you  have  to  keep  in  mind  all  the  good  actors,  which 
tends  to  be  the  vast  majority.  I  don't  think  you  want  to  do  some- 
thing that  is  going  to  disrupt  their  current  operations. 

Mr.  Clinger.  Thank  you  very  much,  Mr.  Yager. 

Mr.  Oberstar.  In  the  case  of  Mr.  Lorenzo,  I  think  it  is  more 
than  a  case  of  bad  press.  He  got  what  he  deserved.  He  had  a  bad 
attitude. 

Mr.  Clinger.  Mr.  Horn  asked  us  to  inquire  of  you,  as  he  did  of 
the  other  two  witnesses,  what  your  views  might  be  as  to  using 
binding  arbitration  as  a  device? 

Mr.  Yager.  I  have  a  couple  of  problems  with  it.  I  think  any  time 
you  set  up  at  the  end  of  the  proceedings  some  sort  of  binding  arbi- 
tration mechanism,  all  of  the  parties  tend  to  bargain  towards  that 
mechanism.  They  put  their  strongest  items  on  the  table,  and  they 
don't  budge  because  they  know  that  once  it  gets  to  an  arbitrator, 
he  is  probably  going  to  split  the  difference. 

I  didn't  expect  to  find  myself  in  agreement  with  the  International 
Association  of  Machinists  on  anything  today,  but  I  do  tend  to  agree 
that  the  parties  that  know  best  what  they  need  are  the  employers 
and  the  workers  and  leave  it  to  them,  and  they  know  their  prior- 
ities, they  know  the  areas  they  can  give,  the  areas  where  there 
isn't  as  much  give.  And  95  percent  of  the  time  they  do  wind  up 
working  things  out.  I  would  hate  to  get  away  from  that  system. 

Mr.  Oberstar.  Thank  you  very  much,  Mr.  Yager.  The  committee 
greatly  appreciates  your  appearance  here  today. 

I  ask  unanimous  consent  to  include  in  the  record  at  this  point 
a  letter  submitted  by  the  Secretary  of  Labor  Robert  B.  Reich  for 
our  hearing.  So  ordered. 

[Letter  referred  to  follows:] 
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U.S.  DEPARTMENT  OF  LABOR 


SECRETARY  OF  LABOR 
WASHINGTON.  D.C 


The  Honorable  James  L.  Oberstar       '^'^       ^  '^ 

Chairman 

Subcommittee  on  Aviation  of  the 

Committee  on  Public  Works  and  Transportation 

House  of  Representatives 

Washington,  D.C.  20515 

Dear  Chairman  Oberstar: 

I  regret  not  being  able  to  appear  before  you  to  testify  on 
H.R.  5,  which  would  amend  the  National  Labor  Relations  Act  and 
the  Railway  Labor  Act  to  protect  employees  who  exercise  their 
legal  right  to  strike  from  being  permanently  replaced  by  their 
employers. 

In  lieu  of  my  appearance,  I  am  forwarding  for  your  review 
the  testimony  I  presented  to  your  colleagues  on  the  Subcommittee 
on  Labor-Management  Relations  on  March  30,  1993.   I  note  that  the 
legislation  is  aimed  at  resolving  similar  problems  under  both  the 
National  Labor  Relations  Act  and  the  Railway  Labor  Act. 

The  airline  industry  and  its  employees,  regulated  under  the 
Railway  Labor  Act,  would  benefit  from  this  legislation.   Once 
employers'  use  of  permanent  replacements  as  an  economic  weapon  is 
eliminated,  genuine  collective  bargaining  and  cooperative 
labor/management  relationships  can  grow  without  the  threat  of 
being  undermined  unilaterally. 

The  Administration  supports  H.R.  5  because  we  are  committed 
to  fostering  practices  that  improve  the  productive  relations 
between  labor  and  management  that  are  critical  to  the  growth  and 
healrth  of  our  economy. 

The  Office  of  Management  and  Budget  advises  that  there  is  no 
objection  to  the  submission  of  this  letter  and  that  enactment  of 
H.R.  5  would  be  in  accord  with  the  program  of  the  President. 

Sincerely, 


Robert  B.  Reich 


Enclosure 
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STATEMENT  OF  ROBERT  B.  REICH 

SECRETARY  OF  LABOR 

BEFORE  THE  SUBCOMMITTEE  ON  LABOR-MANAGEMENT  RELATIONS 

COMMITTEE  ON  EDUCATION  AND  LABOR 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

March  30,  1993 

Chairman  Williams,  Representative  Roukema,  Members  of  the 
Subcommittee : 

I  am  pleased  to  have  the  opportunity  to  appear  before  you 
today  to  help  close  the  chapter  on  the  last  twelve  years  and  to 
outline  a  new,  more  productive  chapter  in  the  history  of  worker- 
management  relations. 

The  Clinton  Administration's  plan  for  economic  recovery  and 
long-term  growth  calls  for  this  nation  to  invest  in  our  future. 
And  as  our  national  economy  becomes,  increasingly,  a  global  and 
technological  economy,  America's  ability  to  be  competitive  will 
depend  on  how  well  we  have  invested  in  developing  a  skilled  and 
motivated  workforce.   To  succeed  in  this  new  economy,  we  cannot 
afford  to  waste  any  of  our  resources,  especially  the  resource 
most  firmly  rooted  within  our  borders:   our  people,  their  ideas, 
their  education  and  their  skills. 

But  to  compete  effectively  on  a  world-class  level,  we  need 
even  more  than  a  high-skill,  high-wage  workforce.   We  also  need  a 
new  framework  for  labor  relations  —  one  that  stimulates  employee 
productivity  and  enables  management  to  get  the  most  out  of  its 
employees'  skills,  brainpower,  and  effort.   Workers  on  the  front 
line  have  unique  perspectives  on  production  and  immediate  access 
to  information  that  smart  businesses  depend  on  for  quick  response 
and  high  quality.   So  it  is  not  surprising  that  an  increasing 
number  of  companies  are  finding  that  they  profit  when  they  treat 
their  workforce  not  as  just  another  cost  to  be  cut  —  but  as  an 
invaluable  asset  to  be  developed. 

The  Administration  is  committed  to  fostering  practices  that 
improve  productivity.   And  I  have  seen  many  illustrations  that 
both  productivity  and  profitability  increase  when  workers  have  a 
voice  —  whether  through  collective  bargaining  or  other  means  of 
promoting  cooperation  between  workers  and  management  and 
fostering  employee  involvement  and  participation  in  workplace 
decision-making.   We  cannot  afford  to  limit  American 
competitiveness  by  any  practices  that  inspire  workers  and 
managers  to  work  at  cross  purposes.   What  will  make  us  most 
competitive  is  a  dedicated  and  innovative  workforce  —  and  this 
requires  a  partnership  between  workers  and  employers,  predicated 
on  teamwork  and  mutual  respect. 
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In  short,  good  labor-management  relations  make  good 
business  —  and  a  healthy  economy.   But  in  the  most  recent 
chapter  of  American  labor  history,  productive  relations  between 
some  companies  and  their  unions  have  been  thwarted  by  increasing 
distrust,  hostility,  and  litigation.   The  permanent  replacement 
of  strikers  exemplifies  practices  and  attitudes  that  make  real 
cooperation  between  labor  and  management  impossible,  by 
undermining  the  basic  foundations  of  the  collective  bargaining 
system.   As  an  editorial  in  the  Journal  of  Commerce  pointed  out, 
labor  canndt  approach  negotiations  with  trust  and  a  sense  of 
shared  purpose  when  management  has  a  gun  pointed  at  the  union's 
head.   Management  that  has  the  option  of  simply  eliminating  the 
other  side  has  little  commitment  to  finding  a  mutually 
satisfactory  resolution  of  differences. 

The  practice  of  permanent  striker  replacement  became  a 
prominent  feature  of  American  labor  relations  only  in  the  last 
dozen  years.   I  believe  many  employers  were  emboldened  when,  in 
1981,  11,400  PATCO  strikers  were  fired  and  permanently  barred 
from  reinstatement.   Although  PATCO  was  considered  an  illegal 
strike  involving  public  sector  employees  —  which  differentiates 
it  from  the  work  stoppages  addressed  by  this  legislation  —  the 
action  taken  in  1981  sent  a  loud  signal  to  the  business  community 
that  the  hiring  of  permanent  replacement  workers  was  an 
acceptable  way  of  doing  business.   This,  coupled  with  a  distorted 
focus  on  short-term  performance  at  the  expense  of  long-term 
interests,  began  a  decade  characterized  by  a  wave  of  labor 
disputes  in  which  thousands  of  employees  lost  their  jobs  after 
they  engaged  in  completely  lawful  economic  strikes. 

Strikes  are  usually  an  act  of  desperation,  a  last  resort 
which  employees  undertake  at  great  economic  and  often  personal 
risk  to  themselves  and  their  families.   When  workers  enter 
negotiations,  the  last  thing  they  want  to  do  is  strike.   But  the 
availability  of  that  option  is  a  crucial  counter-weight  to  the 
economic  powers  that  business  owners  and  managers  bring  to  the 
bargaining  table.   This  is  why  the  right  to  strike  is  a 
fundamental  premise  of  American  labor  law. 

At  its  best,  collective  bargaining  is  a  win-win  process. 
But  without  a  viable  right  to  strike,  employers  have  less 
incentive  to  engage  in  serious  bargaining  with  their  unions,  to 
hammer  out  mutually  satisfactory  solutions.   And  unions  see  no 
point  in  trying  to  work  cooperatively  with  management  when  there 
is  no  real  avenue  for  dialogue. 

In  the  changed  climate  of  labor  relations,  more  employers 
have  been  willing  to  choose  intimidation  over  serious 
negotiation.   Some  companies  even  advertise  for  permanent 
replacement  workers  before  they  begin  negotiations  —  stockpiling 
them  just  like  raw  materials.   Successful  bargaining  is  made  even 
less  likely  if  the  workers  do  take  on  this  added  risk  and 


83 


strike  —  and  are  permanently  replaced.   The  rehiring  of  the 
strikers,  and  the  fate  of  their  replacements,  add  highly-charged, 
problematic  issues  that  replace  and  obscure  the  original  dispute. 
A  study  conducted  in  1989  by  Professor  Cynthia  Gramm  of  the 
University  of  Alabama-Huntsville  indicated  that  the  use  of 
permanent  replacements  not  only  complicates  the  dispute,  but  also 
prolongs  the  strike.   Productivity  is  reduced  by  prolonged 
strikes  —  as  well  as  by  the  permanent  displacement  of  skilled 
and  experienced  workers. 

Although  permanent  replacements  have  been  used  by  only  a 
minority  of  employers,  the  practice  affects  even  those  employers 
who  would  never  use,  or  even  threaten  to  use,  this  weapon.   All 
employees  receive  the  message  that  they  are  disposable,  each  time 
a  workforce  is  permanently  replaced  or  threatened  with  permanent 
replacement.   This  undermines,  throughout  the  economy,  the  trust 
necessary  for  true  cooperation  between  workers  and  managers. 

Enactment  of  the  Workplace  Fairness  Act  will  enable  us, 
finally,  to  close  the  book  on  this  counter-productive  recent 
chapter  in  American  labor  law.   The  legislation  would  restore 
balance  in  collective  bargaining,  allowing  management  to  operate 
during  a  strike  through  alternate  means,  but  not  destroying 
fundamental  union  rights.   The  Administration  supports  this 
legislation,  because  it  would  foster  the  equilibrium  and 
stability  in  industrial  relations  which  are  critical  to  the 
health  of  our  economy.   The  sooner  that  we  can  conclude  this 
chapter,  the  sooner  we  can  turn  our  attention  from  the  past  and 
begin,  together,  to  write  the  next  chapter. 

But  we  risk  failing  to  meet  the  challenges  that  await  us 
if  —  as  Louis  Brandeis  said  nearly  ninety  years  ago  —  we 
"assume  that  the  interests  of  employer  and  employee  are 
necessarily  hostile  —  that  what  is  good  for  one  is  necessarily 
bad  for  the  other.   The  opposite  is  more  likely  to  be  the  case. 
While  they  have  different  interests,  they  are  likely  to  prosper 
or  suffer  together."   We  need  to  remember  that  management  doesn't 
"win"  when  labor  "loses,"  just  as  workers  don't  triumph  when 
businesses  fail.   Maintaining  a  balance  of  power  that  promotes 
labor-management  cooperation  promotes  our  long-term  economic 
strength;  undermining  that  balance  puts  us  all  at  risk. 

This  recognition  stands  behind  the  profitability  of  firms 
that  give  employees  a  stake  in  the  future  of  the  business  by 
making  them  real  participants  in  decision-making.   In  the 
automobile  industry,  for  example,  the  use  of  employee-involvement 
systems  at  Ford  has  dramatically  improved  assembly-line 
productivity  and  quality.   In  the  steel  industry,  National 
Steel  —  a  company  that  employs  advanced  labor-management 
participation  —  posted  operating  profits  of  $11  a  ton  last  year, 
at  the  same  time  its  major  rivals  were  showing  $19  a  ton  losses. 
There  are  numerous  success  stories  —  such  as  Motorola,  Federal 
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Express,  Xerox  —  that  illustrate  the  mutual  gains  to  businesses, 
labor,  and  the  economy  as  a  whole  that  accrue  from  mutual 
cooperation,  responsibility  and  respect. 

Times  have  changed  since  the  thirties,  when  the  first 
chapter  of  modern  labor  law  was  written.   The  traditional  model 
of  standardized  mass  production,  based  on  economies  of  scale  and 
the  use  of  front-line  workers  as  fungible  components  of  the 
production  process,  will  no  longer  sustain  a  high-wage  economy. 
Instead,  American  competitiveness  will  be  driven  by  a  very 
different  business  model  —  one  not  so  easily  pigeon-holed  as 
producing  "goods,"  rather  than  providing  "services."   This  model 
relies  on  a  structure  that  furthers  constant  experimentation, 
development  and  the  flexibility  to  respond  quickly  to  new  ideas 
and  needs  by  providing  incrementally  better  products.   Because 
workers  are  integral  to  the  central  process  of  collective 
innovation,  they  need  flexible  skills  and  responsibilities  that 
will  enable  them  to  contribute. 

As  we  write  the  new  chapter  of  labor-management  relations, 
characterized  by  mutual  interest,  rather  than  polarized  distrust, 
we  too  will  need  to  be  flexible  and  open  to  new  partnerships  and 
new  responsibilities.   In  this  spirit,  the  Commerce  and  Labor 
Departments  have  joined  together  to  facilitate  these  vital  new 
relationships  between  workers  and  managers,  by  sponsoring  the 
Commission  on  the  Future  of  Worker-Management  Relations.   As 
Secretary  of  Commerce  Ron  Brown  and  I  announced  last  week,  the 
ten-member  panel  will  be  chaired  by  the  distinguished  professor 
and  former  Secretary  of  Labor  John  T.  Dunlop,  and  will  include 
former  Secretaries  of  Labor  and  Commerce  as  well  as  a  balanced 
group  of  experts  from  business,  labor  and  academia. 

The  Commission  is  charged  with  examining  the  current  state 
and  legal  framework  of  worker-management  relations  —  and  with 
recommending  changes  necessary  to  enhance  workplace  productivity 
through  increased  worker-management  cooperation  and  employee 
participation.   The  passage  of  this  legislation  will  enable  the 
Commission  to  begin  work  with  a  clean  slate.   Then,  with  their 
help  —  and  yours  —  we  can  start  to  concentrate  on  the 
solutions  of  the  future,  and  not  on  the  problems  of  the  past. 

Thank  you.   This  concludes  my  prepared  remarks.   I  would  be 
pleased  to  answer  any  questions. 
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Mr.  Obkiistar.  The  subcommittee  stands  adjourned. 
(Whereupon,  at  1:00  p.m.,  the  subcommittee  was  adjourned. | 


PREPARED    STATEMENTS    OF   WITNESSES 


STATEMENT  OF 

CAPTAIN  J.    RANDOLPH  BABBITT 

PRESIDENT,    AIR  LINE  PILOTS  ASSOCIATION 

BEFORE  THE 

SUBCOMMITTEE  ON  AVIATION 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

U.S.  HOUSE  OF  REPRESENTATIVES 

ON 

H.R.  5 

MAY  5,  1993 

Good  morning,  Mr.  Chairman  and  members  of  the  Subcommittee.  I  am 
Randolph  Babbitt,  President  of  the.  Air  Line  Pilots  Association,  which 
represents  41,000  pilots  at  44  airlines.  I  appreciate  the  opportunity 
to  appear  before  this  Subcommittee  today  in  strong  support  of  H.R.  5, 
the  Workplace  Fairness  Act  of  1993. 

This  legislation  is  needed  to  protect  employees  from  being  permanently 
replaced  and  losing  their  jobs  if  they  are  involved  in  a  legal  strike. 
Of  course,  it's  illegal  to  fire  an  employee  for  striking  during  a  labor 
dispute,  and  even  those  who  aren't  especially  pro-union  agree  with  that 
law.  However,  I  ask  you:  If  enployees  cannot  return  to  their  jobs  at 
the  end  of  a  legal  strike  because  those  hired  during  the  strike  have 
permanently  replaced  them,  are  they  not  just  as  unemployed  as  if  they 
had  been  fired?  The  end  result  is  the  same:  They  have  no  jobs  and  they 
have  no  pay  checks . 
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Federal  law  prohibits  employers  from  firing  strikers,  but  the  right  to 
hire  permanent  replacements  is  the  result  of  a  judicial  ruling  in  the 
Mackav  Radio  case  in  1938.  In  the  past  decade,  that  ruling  has  been 
notoriously  abused,  much  to  the  detriment  of  working  men  and  women  and 
to  the  balance  of  power  in  collective  bargaining.  Because  of  the 
present  imbalance  of  power,  the  nation's  labor  movement  is  under 
tremendous  pressure.  Without  equity  in  labor -management  relations, 
labor  will  be  forced  to  continue  playing  on  an  uneven  field,  thus 
causing  an  even  greater  imbalance  in  our  system,  which  relies  on  good 
faith,  fair  bargaining.  We  therefore  seek  legislation  to  prohibit  the 
use  of  permanent  replacements  to  destroy  the  careers  of  legally  striking 
employees . 

I'm  sure  most  of  you  can  understand  intellectually  how  difficult  it  must 
be  for  a  striking  employee  to  lose  his  or  her  job  to  a  permanent 
replacement,  but  most  likely  it  hasn't  been  a  personal  experience  for 
you.  For  me,  it  has  been.  I  was  a  pilot  at  Eastern  Air  Lines  for  24 
years,  a  senior  captain.  I  had  followed  in  my  father's  footsteps;  he  was 
an  Eastern  pilot  before  me.  In  1989,  along  with  98  percent  of  the 
Eastern  pilots  and  flight  attendants,  I  honored  the  machinists'  picket 
line,  legally  called  in  another  confrontation  with  Frank  Lorenzo.  When 
our  legal  sympathy  strike  ended,  I  was  not  recalled.  Over  one  year 
later,  I  still  had  not  been  recalled  --  even  though  I  was  number  62  on 
the  recall  list  to  go  back  to  work  --  because  800  permanent  replacements 
with  less  than  one  year  of  seniority  and  experience  had  taken  ovir  jobs 
during  the  strike.  I  can't  describe  the  pain  we  pilots  felt  over  being 
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replaced.  We  were  well-trained,  experienced  pilots,  whose  jobs  were 
taken  from  us  because  we  had  exercised  our  legal  right  to  honor  another 
union's  legal  strike.   Ironically,  in  many  cases,  our  years  of 
experience  have  been  a  detriment  to  finding  new  jobs  at  other  airlines  - 
-  some  airlines  won't  even  interview  pilot  applicants  over  45  years  of 
age.  And  those  who  have  been  lucky  enough  to  get  hired  have  started  over 
at  the  bottom  of  the  seniority  list  at  their  new  airline.  Captains  with 
over  20  years  of  seniority  must  return  to  second  officer  rank  at  a 
fraction  of  their  Eastern  salaries,  sharing  training  classes  with  yoxmg 
men  and  women  just  starting  their  careers,  with  no  real  hope  of  ever 
becoming  captains  again. 

Over  200  of  the  former  striking  Eastern  pilots  served  as  fighter  pilots 
in  the  air  war  in  the  Persian  Gulf.  They  have  very  rightly  been  hailed 
as  heroes;  their  skill  and  bravery  made  us  all  proud.  When  they  came 
home,  however,  they  were  unemployed.  Even  had  Eastern  survived,  they 
would  still  have  been  unemployed,  because  they  had  been  permanently 
replaced.  I  submit  that  something  is  terribly  wrong  with  our  nation's 
labor  law  and  policy  when  honest,  loyal  American  workers  are  punished 
for  exercising  their  legal  right  to  strike. 

ALPA  has  always  considered  a  strike  to  be  a  last-ditch  weapon  in  labor- 
management  relations.  Employees  do  not  want  to  strike;  it  means  they 
get  no  pay  checks  and  it  hurts  their  company.  But  in  the  present  labor- 
management  arena,  en^jloyees  are  not  just  losing  their  pay  checks  --  they 
are  risking  their  careers.  Why  has  management  suddenly  become  so 
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powerful  and  labor  so  threatened?  Wt^  has  the  strike  become  a  weapon  £or 
management  instead  o£  laboi7    What  has  changed? 

The  law  hasn't  changed  since  1938.  Replacement  employees  have  been 
legal  since  then,  but  until  recent  years  eirployers  had  usually  chosen  to 
negotiate  back-to-work  agreements  at  the  conclusion  of  a  strike, 
providing  that  the  pre-strike  experienced  eir^jloyees  replaced  those  who 
had  been  hired  temporarily  to  keep  the  business  operating  during  the 
strike. 

This  changed  in  the  airline  industry  in  1980,  when  flight  attendants 
struck  Continental  and  many  were  permanently  replaced.  However,  the 
biggest  change  in  attitude  toward  strikers  occurred  as  the  result  of  the 
air  traffic  controllers  walk-out  of  1981,  when  President  Reagan  fired 
all  of  the  striking  controllers  and  permanently  replaced  them. 
Obviously,  because  of  its  illegality,  the  PATCO  strike  differed  from  the 
private  sector  employee  strikes  that  followed,  but  the  example  set  by 
the  Reagan  administration  has  emboldened  management  in  the  private 
sector  to  employ  the  most  confrontational  tactics. 

In  this  atmosphere,  strikes  have  escalated  from  economic  strikes  over 
wages  and  working  conditions  to  all-out  ideological  and  economic  warfare 
to  determine  whether  the  compemy  or  the  union,  or  neither,  will  survive. 
Employers  have  used  permanent  replacements  not  only  to  carry  on  business 
during  a  strike,  but  also  to  develop  a  nonunion  work  force.  Frank 
Lorenzo's  modus  operandi  was  based  upon  the  provocation  of  strikes  in 
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order  to  break  unions.  That's  exactly  what  he  did  to  more  than  a  half 
dozen  unions  at  Texas  International,  Continental,  and  Eastern.  When  the 
confrontation  between  management  and  labor  becomes  a  holy  war  instead  of 
a  dispute  over  economic  issues,  this  is  not  a  traditional  economic 
strike;  this  is  a  disaster  for  all  involved. 

The  freedom  to  continue  operations  during  a  strike  with  replacement 
workers  should  not  in^jly  the  power  to  grant  those  replacements  permanent 
tenure.  This  flies  in  the  face  of  a  fundamental  premise  of  American 
labor  law  which  seeks  to  provide  labor  with  enough  power  to  be  an 
adequate  adversary  for  management  to  achieve  fair  wages,  decent  working 
conditions,  and  fair  treatment  of  employees. 

Opponents  of  H.R.  5  argue  that,  if  permanent  replacements  are  not 
permitted,  more  strikes  would  result  and  labor  turmoil  would  increase  to 
the  detriment  of  the  public.  I  can  unequivocally  state  that  this  would 
not  happen  in  the  aviation  industry. 

In  the  deregulated  environment,  our  airlines  must  be  competitive. 
Airline  employees  know  full  well  that  their  jobs  depend  on  the  ability 
to  conpete  in  the  marketplace.  They  also  know  that  their  wages  and 
working  conditions  are  tied  to  the  economic  health  of  their  employers. 
Now  more  than  ever,  pilots  and  other  airline  enployees  want  to  settle 
their  differences  with  their  errployers  through  bargaining,  rather  than 
strike  action,  and  our  federal  statutes  should  promote  harmony  and 
solutions,  not  divisiveness  and  acrimony.  Pilots  are  cautious  and  risk 


averse  by  nature;  after  all,  those  are  the  qualities  you  want  in  a  pilot. 
The  most  recent  pilot  strikes  have  been  the  result  of  managements  who 
stonewalled  and  maneuvered  to  force  the  workers  into  a  strike,  plemning 
all  along  to  use  the  strike  as  an  opportunity  to  replace  workers  and 
drive  the  unions  from  the  properties. 

We  believe  that  the  elimination  of  the  permanent  replacement  option,  as 
proposed  in  H.R.  5,  will  help  to  stabilize  the  industry,  not  destabilize 
it,  as  its  detractors  fear.  We  believe  that  the  continued  use  of 
permanent  replacements,  or  the  threat  of  that  use,  results  in  conflict 
and  confrontation  and,  in  recent  instances,  chaos. 

On  behalf  of  the  nation's  airline  pilots,  I  ask  that  fairness  and  equity 
be  reestablished  between  labor  and  management.  Our  industry  is 
suffering  economic  woes,  caused  in  many  cases  by  the  greed  of 
unscrupulous  managements.  The  careers  of  many  fine  pilots  and  other 
airline  en^loyees  have  already  been  destroyed  because  the  law  provides 
no  protection  when  management  seeks  to  pimish  its  eitployees  «md  rid 
itself  of  organized  unions  and  their  contracts.  This  is  wrong,  and  this 
wrong  must  be  righted. 

To  achieve  the  type  of  labor  relations  atmosphere  our  nation's  workers 
and  citizens  deserve  and  should  enjoy,  will  require  a  conscious,  mutual 
commitment  of  leQx>r,  management  and  government.  We're  read^  to  do  our 
part  --  I  ask  your  help. 

Thank  you  for  the  opportunity  to  express  the  views  of  the  Air  Line  Pilots 
Association  in  sxqpport  of  this  important  legislation. 
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IN  SUPPORT  OF  H.R.  5 

A  BILL  TO  AMEND  THE  NATIONAL  LABOR  RELATIONS  ACT 

AND  RAILWAY  LABOR  ACT  TO  PREVENT  DISCRIMINATION 

BASED  ON  PARTICIPATION  IN  LABOR  DISPUTES 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  William  A.  Jc^y,  a  shareholder  in  the  law  firm  of  JoUey,  Walsh  & 
Hager.  P.C.   Since  April  I,  I9T7,  when  the  Independent  Federation  of  Flight  Atten- 
dants ("IFFA")  was  certified  as  exclusive  collective  bargaining  representative  of  Flight 
Attendants  employed  by  Trans  World  Airlines,  Inc.  ("TWA"),  I  have  served  as 
IFFA's  General  and  Labor  Counsel.   IFFA  and  its  collective  bargaining  relationship 
with  TWA  are  regulated  by  the  Railway  Labor  Act  ("RLA").   It  is  on  behalf  of  IFFA 
that  I  offer  this  testimony  in  support  of  H.R.  S  and  its  application  to  the  Railway 
Labor  Act. 

The  RLA  has,  among  its  stated  general  purposes:    "To  forbid  any  limitation 
upon  freedom  of  association  among  employees  or  any  denial,  as  a  condition  of 
employment  or  otherwise,  of  the  right  of  employees  to  join  a  labor  organization";  and 
"to  provide  for  the  prompt  and  orderly  settlement  of  all  disputes  concerning  rates  of 
pay,  rules,  or  working  conditions."  The  legitimization  of  the  practice  of  permanently 
replacing  econonuc  strikers  in  response  to  their  exercising  their  statutory,  protected 
right  to  strike  is  wholly  destructive,  and  renders  impossible  the  achievement,  of  this 
sututory  objective  embodied  as  a  part  of  federal  labor  policy. 

The  "right"  of  an  employer  to  permanently  replace  lawful,  econonuc  strikers 
has  its  origin  not  in  any  federal  labor  statute  such  as  the  RLA  or  National  Relations 
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Act  (NLRA)  but,  as  this  Subcommittee  well  knows,  in  the  U.S.  Supreme  Court 
decision  in  NLRB  v.  Mackay  Radio  &  Telegraph  Co.,  304  U.S.  333  (1938),  hereinaf- 
ter referred  to  as  'Mackay' ,  a  case  arising  under  the  NLRA. 

Mackay  does  two  things:    (1)  it  restates  the  well-established  statutory  prohibi- 
tion against  employer  discrimination  against  employees,  by  discharging  them  or 
otherwise,  for  their  lawful  exercise  of  their  protected  right  to  strike  over  economic 
issues;  and,  in  the  next  breath,  it  upholds  an  employer's  right  to  permanently  replace 
those  very  same  employees  who  exercise  that  same  protected  right  to  strike  over 
economic  issues.    In  eifect,  it  tells  employees  that  "you  cannot  be  discharged  or 
otherwise  discriminated  against,  but  you  may  lawfully  be  permanently  replaced. "    In 
IFFA's  experience,  which  will  be  described  in  some  detail,  it  is  a  distinction  without  a 
difference.   It  is  a  distinction  not  easily  explained  by  labor  attorneys  to  their  union- 
represented  clients,  nor  by  union  representatives  to  their  members.    In  our  belief,  and 
based  on  our  experience,  a  post-strike  determination  of  who  can  and  who  cannot  work 
and  be  gainfully  employed,  based  solely  on  an  individual's  participation  or  non- 
participation  in  a  strike,  is  discrimination  in  its  purest  form. 

As  Members  of  this  Subcommittee  further  well  know,  judicial  interpretations  of 
the  NLRA  provide  an  exception  to  the  Mackay  permanent  replacement  doctrine. 
Thus,  pursuant  to  the  Court's  decision  in  Mastro  Plastics  Corp.  v.  NLRB,  350  U.S. 
270  (1956),  if  a  strike  is  prompted  by  an  employer's  unfair  labor  practices,  e.g.  bad 
faith  bargaining,  striking  employees  may  not  be  lawfully  permanently  replaced,  but 
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are  entitled  to  immediate  reinstatement  upon  an  unconditional  offer  to  return  to  work. 
Unionized  employees  whose  bargaining  relationship  is  governed  by  the  NLRA,  unlike 
those  operating  under  the  RLA,  have  access  to  a  statutory  mechanism  for  determina- 
tion of  unfair  labor  practices  and  hence  a  determination  as  to  whether  they  are  unfair 
labor  practice  strikers  with  protection  against  permanent  replacement,  or  economic 
strikers  left  unprotected  against  permanent  replacement. 

As  indicated  earlier,  this  testimony  is  being  submitted  on  behalf  of  the  Indepen- 
dent Federation  of  Flight  Attendants,  a  labor  organization  whose  bargaining  relation- 
ship is  governed  by  provisions  of  the  RLA.    It  is  not  the  purpose  of  this  testimony  to 
imply,  in  any  way,  that  the  mechanism  for  determination  of  unfair  labor  practices 
under  the  NLRA  scheme  is  a  legitimate  consideration  in  extending  the  permanent 
replacement  exception  to  employees  covered  under  that  Act.   It  is  not.   It  should  be 
abolished  in  both  the  NLRA  and  RLA.   The  existence  of  a  mechanism  to  determine 
whether  a  strike  has  been  prompted  by  an  "unfair  labor  practice,"  taking  at  least  three 
to  four  years  for  determination,  leaves  in  play  an  unwarranted  three  to  four-year 
economic  and  emotional  hardship  visited  on  employees  solely  because  they  exercised 
their  lawful  right  to  strike.   As  bad  as  the  current  state  of  the  law  is  for  employees 
allegedly  "protected"  by  the  NLRA,  however,  it  is  even  worse  for  airline  and  railroad 
employees. 

If  collective  bargaining  is  to  be  encouraged,  as  the  federal  statutes  say  that  it  is 
.  .  .  and  if  employees  are  to  have  a  right  to  strike  free  from  discrimination  because  of 
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the  exercise  of  that  right,  which  the  federal  statutes  say  that  they  are  ~  then  both  the 
NLRA  and  RLA  should  be  amended  so  as  to  eliminate  the  employer  right  to  perma- 
nently replace  striking  employees.   The  federal  statutes  contemplate  the  use  of 
economic  power  by  both  employers  and  employees  after  exhaustion  of  their  negotia- 
tion efforts.  The  employer's  right  is  to  unilaterally  implement  changes  in  salaries, 
work  rules  and  conditions  of  employment.   The  employees'  right  is  to  strike.   Under 
federal  labor  policy,  as  now  interpreted  however,  collective  bargaining  is  not  encour- 
aged; bargaining  equality  does  not  exist;  and  employees  do  not  have  a  proteaed  right 
to  strike.    Unions,  and  the  employees  they  represent,  have  both  hands  tied  behind 
their  back.   Upon  exhaustion  of  negotiation  efforts,  an  employer  has  an  unfettered 
right  to  unilaterally  impose  changes  in  salaries  and  working  conditions  and  to  perma- 
nently replace  employees  should  they  exercise  their  only  available  course  of  action 
challenging  that  unilateral  implementation.   Employees  have,  on  the  other  hand,  an 
option  that  certainly  could  not  have  been  contemplated  when  Congress  passed  labor 
laws  to  protect  them:   the  option  to  accept  the  unacceptable  changes  in  salaries  and 
working  conditions  or  to  engage  in  a  lawful  strike  for  which  they  can  be  lawfully 
permanently  replaced. 

With  these  preliminary  observations,  I  would  like  to  describe  the  adverse  and 
discriminatory  effects  of  the  permanent  replacement  doctrine  on  the  collective 
bargaining  relationship  between  IFFA  and  TWA  and  the  TWA  Flight  Attendants 
represented  by  IFFA. 


98 


IFFA  was  forced  out  on  strike  on  March  7,  1986  and  during  the  72-day  strike 
that  ensued,  2,900  new-hire  permanent  replacements  were  hired;  in  addition,  1 ,28S  of 
the  original  2,000  strikers  crossed  the  picket  line  and  returned  to  work.   The  circum- 
stances that  brought  about  this  conflict  began  in  the  summer  of  198S  when  TWA  was 
"put  into  play"  as  a  stock  takeover  target  of  Frank  Lorenzo  and  corporate  raider  Carl 
Icahn.   Mr.  Lorenzo's  union-busting  reputation,  well-earned  at  Continental  Airlines, 
preceded  him.  Carl  Icahn's  labor  views  were,  in  the  main,  unknown.   But  TWA 
employees,  and  particularly  the  Flight  Attendants  soon  learned  that,  at  least  met2q)hori- 
cally  speaking,  the  "devil  had  two  sons."   Carl  Icahn  gained  control  of  TWA. 

Ultimately,  Mr.  Icahn  extracted  more  than  an  estimated  $320  million  from 
TWA  employees,  a  reduction  of  about  20%  of  TWA  labor  costs.   As  to  Flight 
Attendants,  whose  total  cost  of  labor  represented  about  18%  of  total  labor  cost,  widi 
an  average  salary  of  $35,000,  he  demanded  a  concessionary  package  that  he  publicly 
estimated  was  worth  $110  million,  constituting  a  40%  reduction  of  Flight  Attendant 
total  labor  cost,  and  over  one-tfiiid  of  the  total  employee  cut. 

Eighty-five  percent  of  the  Flight  Attendant  work  force  was  female  and  more 
than  one-third  were  over  40  years  of  age.   Average  service  with  TWA  was  in  excess 
of  IS  years.   Cari  Icahn  brought  an  outmoded,  stereotypical  image  of  die  Flight 
Attendant  work  force  into  his  negotiations  with  IFFA.   He  demanded  a  disproportion- 
ate share  of  concessions  with  the  glibly  stated  justification  that  "stewardesses  are 
second  incomes"  and  "the  girls  don't  need  the  money."   When  he  was  advised  that  the 
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Flight  Attendants,  like  all  other  workers,  worked  because  they  needed  the  money,  he 
replied  that  anyone  who  could  not  afford  the  cut  "should  have  married  a  rich  husband' 
or  "should  have  married  a  pilot."    Asked  why  a  janitor  who  was  paid  about  the  same 
as  a  flight  attendant  should  be  given  a  lesser  pay  cut  with  no  change  in  hours  or 
benefits,  while  the  demand  from  the  Flight  Attendants  was  a  22%  pay  cut  plus 
massive  proposed  work  rule,  insurance  and  retirement  reduction  burdens,  Mr.  Icahn 
responded  that  "a  janitor  is  a  breadwinner,  he  probably  has  a  family  at  home  to 
support.    You  girls  are  second  incomes." 

Up  to  the  last  day  of  Mr.  Icahn's  "negotiations,"  the  $110  million  Flight 
Attendant  demand  remained  unchanged.   On  the  last  night,  he  made  one  move  and 
that  was  to  reduce  the  concessionary  demand  from  $110  million  to  $100  million.    No 
further  compromise  was  ever  to  be  forthcoming.   These  excessive  and  disproportion- 
ate demands  led  inevitably  to  a  conflict  and  the  Flight  Attendant  work  force  found 
itself  with  no  alternative  but  to  strike  on  March  7,  1986,  to  oppose  the  unilateral 
implementation  of  pay,  benefit  and  work  rule  cuts. 

Although  the  fight  was  valiant  and  Flight  Attendant  support  was  strong  -  with 
82%  of  the  work,  force  still  honoring  the  picket  line  after  72  days  --  the  Union  made 
an  unconditional -offer  to  return  to  work  when  it  became  clear  that  the  corporate  goal 
was  the  wholesale  replacement  of  the  Flight  Attendant  work  force.   When  the  strike 
ended,  Icahn  refused  to  reinstate  strikers  advising  them  they  had  been  permanently 
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replaced.   During  the  first  year  after  the  strike,  only  198  strikers  were  recalled  to 
work.  There  was  an  immediate  loss  of  about  2,700  jobs. 

It  was  a  severe  shock  to  all  strikers  but  especially  to  the  many  very  senior 
Flight  Attendants  when  they  found  themselves  without  a  job  at  the  end  of  the  strike. 
It  was  not  that  IFFA  had  failed  to  explain  the  risks  involved  in  being  on  strike  -  it 
simply  was  unbelievable  to  think  that  the  Company  they  had  served  for  IS  to  25  and 
m(»e  years  would  refuse  to  take  diem  back  after  a  lawftil  strike.   Even  more  shocking 
was  the  anger  experienced  when  it  became  clear  that,  in  addition  to  retaining  the 
newly-hired  strike  replacements,  Icahn  also  intended  to  reward  those  1,285  mostly 
very  junior  members  of  the  woric  force  who  had  abandoned  the  strike  and  crossed  the 
picket  line  by  allowing  them  to  remain  in  the  job  while  the  more  senior  employees 
were  left  on  the  street  to  await  recall. 

Of  the  1,285  who  crossed  the  picket  line  (crossovers)  and  who  were  allowed  to 
work  after  the  strike,  1,250  were  junior  to  almost  all  of  those  left  out  of  woric. 
Strikers  were  cleariy  punished  for  exercising  the  right  to  strike.   Strike-related 
litigation  cost  IFFA  over  a  million  dollars  and  consisted  of  numerous  district  court 
trials  of  various  cases,  four  appeals  to  the  Eighth  Circuit,  three  Petitions  for  Certiorari 
and  two  cases  argued  before  the  U.S.  Supreme  Court. 

The  second  recall  of  striking  Flight  Attendants  began  in  April  1987,  1 1  months 
after  the  strike  ended.   It  ultimately  took  three  years  before  the  last  striker  was 
returned  to  the  job.   UntU  the  last  strikers  were  recalled,  Mr.  Icahn's  TWA  worked  its 
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Flight  Attendants  longer  hours  than  at  any  time  previous  to  the  strike  or  since  the  final 
rehire  of  strikers  in  July  of  1989  -  an  action  explained  only  by  his  desire  to  avoid 
striker  reemployment  until  the  last  possible  pound  of  flesh  could  be  extracted.   As  you 
can  well  imagine,  the  level  of  animosity  and  hostility  in  the  cabin  between  strikers  and 
non-strikers  was  clearly  evident  to  the  passengers.   The  traveling  public  suffered,  the 
airline  suffered  and  the  employees  suffered.    Such  an  atmosphere  prevents  the  open 
communication  and  spirit  of  cooperation  needed  to  provide  for  the  safety  and  service 
of  airline  passengers. 

Ordinarily  when  a  strike  ends,  the  hardships  suffered  by  the  employees,  the 
company  and  the  traveling  public  likewise  end.   However,  that  is  not  so  when 
crossovers  and  permanent  replacement  workers  are  retained  at  the  end  of  the  strike. 
In  the  IFFA-TWA  situation,  the  agonies  of  unemployment  --  the  reprisal  for  exercis- 
ing a  protected  right  to  strike  ~  lasted  three  more  years.   There  was  at  least  one 
suicide;  single  mothers  with  children  were  forced  to  sell  their  homes  and  move  back 
in  with  parents;  some  lost  their  homes  in  foreclosures;  in  some  instances,  both 
husband  and  wife  were  Flight  Attendants,  so  both  incomes  were  lost;  numerous 
employees  were  forced  to  file  for  bankruptcy  protection.   Why  these  consequences? 
Because  they  were  held  to  have  engaged  in  an  economic  strike  ~  and  could  therefore 
be  permanently  replaced. 

The  overall  consequences  of  the  permanent  replacement  have  lasted  beyond  the 
three  years  of  unemployment.   The  divisiveness  and  hostility  between  strikers  and 
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those  who  took  their  jobs  has  continued  to  fester  for  years.  TWA  management's 
attitude  toward  loyalists  was  dramatically  different  from  that  exhibited  toward  strikers. 
The  cuts  imposed  unilaterally,  including  a  22%  salary  reduction,  continued  in  effect 
until  September  of  1992  —  when  those  salaries  wenjurther  reduced  by  another  15% 
as  a  part  of  a  bankruptcy  reorganization  effort  flowing  from  TWA's  Chapter  1 1  filing 
in  January  of  1992. 

I  earlier  made  reference  to  IFFA  litigation.   IFFA  prevailed  in  significant 
aspects.   As  a  result  of  two  decisions  ultimately  affirmed  by  the  U.S.  Supreme  Court, 
TWA  was  ordered  to  make  backpay  payments  calculated  to  exceed  at  least  $125 
million,  based  on  conduct  found  to  be  unlawAil.  That  is  small  consolation,  however, 
because  it  does  not  make  up  for  three  years  of  a  discriminatory  denial  of  employment. 
Worse  yet,  because  of  the  bankruptcy,  that  backpay  amount  has  been  cut  in  half  and 
then  subjected  to  a  cents-on-the-doUar  distribution  in  the  form  of  stock  and  long-term 
notes. 

Other  pieces  of  the  IFFA  litigation  are  worth  mentioning.   Despite  the  lack  of 
an  RLA  medumism  for  the  determination  of  unfair  labor  practices,  IFFA  filed  and 
tried  in  U.S.  District  Court  what  amounted  to  a  bad  faith  bargaining  case  seeking  a 
declaration  that  WF\  strikers  were  unfair  labor  practice  strikers  not  subject  to 
permanent  replacement  and  therefore  entitled  to  backpay.  The  district  court,  after 
expressing  reservations  concerning  its  jurisdiction  to  determine  "unfair  labor  practices' 
in  the  absence  of  RLA  authorization  to  do  so,  found  that  Mr.  Icahn,  in  fact,  based  his 
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disproportionate  demands  of  Right  Attendants  on  the  sex-stereotype  view  that  they 
were  non-breadwinners  and  second  incomes;  and  found  numerous  instances  of  TWA's 
unjustified  refusal  to  provide  IFFA  with  requested,  relevant  information  about 
proposals.   The  district  court  further  found  that  IFFA's  other  claims  of  TWA  bargain- 
ing misconduct  —  direct  dealing  with  employees  insistence  on  predictably  unacceptable 
demands  and  threats  to  liquidate  the  airline  if  the  Union  prevailed  ~  may  generally  be 
accepted.   He  nonetheless  ruled  against  IFFA,  concluding  that  '[G]reedy  employers, 
like  greedy  unions  have  a  legal  right  to  try  their  strength,  and  to  enforce  their 
demands  by  self-help,  after  release  from  supervised  negotiations'  [under  the  RLA]. 
The  Eighth  Circuit  affirmed  and  the  Supreme  Court  denied  certiorari.   IFFA  v.  TWA, 
682  F.Supp.  1003  (W.D.  Mo.  1988).  <^d  878  F.2d  254  (8th  Cir.  1989),  cert,  denied 
493  U.S.  1044  (1990). 

IFFA  not  only  sought,  unsuccessfully,  to  bring  itself  within  the  unfiur  labor 
practice  exception  to  Mackay,  but  also  challenged  TWA's  preferential  treatment  of 
those  1,285  predominantly  yu/tidr  individuals  who  went  on  strike  but  abandoned  it 
before  its  conclusion  ~  thereby  gaining  post-strike  job  retention  over  more  senior  full- 
term  strikers.   Although  the  Eighth  Circuit  agreed  with  IFFA,  the  Supreme  Court,  in 
a  six-to-three  decision,  reversed.   TWA  v.  IFFA,  489  U.S.  426  (1989).   Even  though 
TWA  deariy  granted  available  post-strike  employment  on  the  basis  of  the  extent  of 
strike  participation,  the  Court  approved,  noting  that  "a  policy  such  as  TWA  employed 
here,  in  creating  the  incentive  for  individual  strikers  to  return  to  work  (job  retention 
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rights  over  more  senior  strikers],  also  puts  pressure  on  the  strikers  as  a  group  to 
abandon  the  strike  in  the  same  manner  that  the  hiring  of  permanent  replacements 
does." 

We  do  not  believe  that  federal  labor  policy,  as  enunciated  by  Congress,  should 
be  intended  to  favor,  incentivize  and  reward  either  those  without  previous  job  tenure 
or  those  junior  employees  who  break  ranks  in  the  lawful,  protected  exercise  of  an 
economic  strike.    We  submit  that  the  RLA,  like  the  NLRA,  should  be  amended  so  as 
to  remove  what  is  clearly  an  imbalance  and  inequity  unintended  by  Congress. 

If  there  is  light  at  the  end  of  the  tunnel,  it  is  in  Mr.  Icahn's  departure  from  the 
airline  earlier  this  year,  agreements  whereby  TWA  employees  will  own  45  %  of  the 
stock  of  the  airline,  and  a  new  Icahn-firee  management  attitude  toward  all  employees 
as  they  work  together  to  assist  TWA  to  successfully  emerge  from  bankruptcy.   This 
light,  however,  does  not  block  out  the  effects  of  TWA's  earlier  discrimination  based 
on  the  exercise  of  the  right  to  strike. 

On  behalf  of  the  Independent  Federation  of  Flight  Attendants  I  appreciate  this 
Of^rtunity  to  be  heard  in  connection  with  H.R.  S  which,  as  the  IFF  A  experience 
demonstrates,  is  so  desperately  needed  under  a  federal  labor  policy  designed  to 
promote  collective  bargaining. 
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Good  aomlng.  My  naas  is  J«a«s  B.  Landry.  Z  aa  tho  Prssidant 
of  tho  Air  Transport  Association  of  Asarica.  I  as  accoapaniad  by 
Robart  J.  DaXiUcia,  vho  is  tha  Vica  Prasidant  and  Ganaral  Counsal  of 
tha  Airlina  Industrial  Ralations  Confaranca. 

On  bahalf  of  its  17  U.S.  air  earriar  aasbars,  which  cosbinad 
account  for  ovar  96  parcant  of  tha  ravanua  passangar  silas  and  97 
parcant  of  tha  fraight  ravanua  ton  alias  carriad  by  air  in  this 
country,  ATA  raspaetfully  urgas  that  tha  Subcoaaittaa  rajact  B.R. 
5,  tha  so-cailad  strikar  raplacaaant  bill.  This  lagislation  saaks 
to  aaand  tha  f adaral  labor  lavs  to  giva  aconoaic  strikars  tha  right 
to  ratum  to  thair  jobs  in  prafaranca  to  othar  a^loyaas  vho 
alactad  to  vork  daring  a  strika,  tharaby  paraitting  tha  aaployar  to 
continua  oparations.  In  our  viav,  this  lagislation  is  unnaadad  and 
unvarrantad  in  tha  airlina  industry.  It  vould  disrupt  tha  dalicata 
balanca  upon  vhich  our  collactiva  bargaining  systaa  is  basad.  Such 
a  disruption  vould  ba  particularly  haraful  at  a  tiaa  vhan  our 
industry's  annual  lossas  ara  aaasurad  in  tha  billions  of  dollars. 

Although  ATA  eftan  appaars  bafora  this  Subcoaaittaa  to  tastify 
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about  Batters  involving  the  safety  of  airline  operations,  H.R.  5  is 
not  such  a  Batter.  This  legislation  involves  economic,  not  safety, 
issues.  At  its  core,  H.R.  5  represents  an  effort  to  have 
govemaent  rearrange  the  bargaining  power  of  labor  and  nanageaent. 
We  do  not  believe  that  such  an  action  is  justifiable  in  today's 
airline  Industry. 

Clearly,  this  legislation  is  special  pleading  that  would  over- 
turn over  half  a  century  of  settled  and  efficacious  labor  law.  The 
Macicav  Radio  decision  by  the  Supreme  Court  in  1938  has  been  a  bed- 
rock principle  upon  trtiich  employees,  unions  and  employers  have 
evaluated  their  options  during  a  collective  bargaining  dispute:  to 
accept  a  settlement,  to  strike,  to  operate,  or  to  replace  workers. 
Those  balanced  freedoas  are  at  the  heart  of  the  federal  labor  laws 
and  should  not  be  disturbed  in  response  to  a  unilateral  request 
froB  one  side  of  the  bargaining  table  after  Bore  than  50  years  of 
legal  accord. 

The  1938  Supreae  Court  decision  in  Maekav  Radio  was  good  law 
at  a  tiae  when  the  Aaerican  labor  aoveaent  represented  fewer  vtnits 
and  eq>loyeeB  than  it  did  at  its  peak  or  does  today.  Nothing  in 
the  eaployer's  right  to  operate  and  replace  striking  workers 
prevented  the  Aaerican  labor  aoveaent  froa  expanding  rapidly  and 
serving  its  aaabers  effectively  during  the  1940 's,  50 '■  and  60 's. 
Nothing  In  the  continxiation  of  the  saae  principle  of  law  is  the 
cause  of  that  aoveaent's  nuaerical  decline  today.  There  certainly 
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is  no  vmmon    to  disturb  th«  collactivs  bargaining  proeass  by 
putting  a  thuab  on  tha  acala  that  Baaauraa  tha  liaits  of 
parsiaaibla  aconoaio  aalf-halp  during  a  labor  diaputa. 

Zn  addition  to  tha  ganaral  daficiancias  of  this  lagislativa 
proposal,  tha  particular  industrial  ralations  facts  of  tha  airlina 
industry,  aspacially  collactiva  bargaining  undar  tha  Railway  Labor 
Act,  highlight  tha  shortcoaings  and  tinsuitability  of  H.R.  S.  Ha 
baliava  that  undar  tha  RXA  thara  is  no  factual  axparianca  shoving 
that  tha  aaployaas  in  tha  airlina  industry,  or  tha  unions  that 
raprasant  thaa,  hava  baan  disadvantagad  by  tha  long-standing  Haekay 
Badifi  principla. 

Soaa  facts  about  airlina  labor  ralations  will  sarva  to 
alucidata  this  aattar: 

1.  HrHna  atlwiraaa  ara  hiahW  mioaiaaa.  It  is  naarly 
naifora  aaoag  largar  carriars  that  pilots,  aachanics,  and 
flight  attandants  hava  ehosaa  to  ba  raprasantad  and  ara 
covarad  t^  labor  contracts.  For  ATA  aaabars,  85  parcant 
of  tha  pilots  ara  unionizad,  82  parcant  of  tha  aachanics, 
and  81  parcant  of  tha  flight  attandaats.  Coaautar  car- 
riars ara  iacraaaingly  uaionisad  as  thay  aaarga  in  a 
changing  induatry.  Thasa  rataa  of  unionisation  ara 
aspacially  notavorthy  in  viav  of  tha  substantial  incraasa 
in  tha  sisa  of  our  labor  forca  sinca  1978.  Attachaant  A 
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Indlcattts  that  our   industry  has  addad  212,000  aBployaas 
■Inca  1978,  a  64  parcant  axpimsion  of  our  work  forca. 

2.  xifliw  — Blay—  ara  hlahlv  eoMPanaatad.  Wa  do  not 
baliava  tha  casa  for  this  lagialatlon  can  ba  aada  on 
aconomic  grounds,  as  Its  supportars  suggast.  Data  for 
tha  alrllna  Industry  show  that  tha  unions  do  not  naad  tha 
spacial  boost  for  thair  bargaining  povar  that  is  promisad 
by  H.R.  5.  Airlina  unions  ara  doing  vary  vail  for  thair 
Baabars  undar  tha  lav  as  it  is  nov.  As  Attachaant  B 
rsvaals,  annual  conpansation  par  airlina  aaployaa  has 
risan  from  $42,800  in  1987  to  ovar  $51,000  in  1992.  Tha 
staady  'prograssion  dapictad  on  that  chart  raf  lacts  an 
industry  in  %rtiich  aaployaas  ara  vail  conpansatad.  Indaad 
in  SOBS  crafts,  our  aaployaas  ara  axtraordinarily  vail 
paid.  For  instanca,  at  aost  aajor  airlinas,  salarias  for 
pilots  avragm  in  tha  $100,000  to  $110,000  ranga.  With 
banafits,  avaraga  pilot  labor  asqpansas  probably  top 
$140,000  par  yaar  at  tha  largar  carriars.  At  tha  top  and 
of  tha  scala,  Boaing  747-400  captains  ara  paid  up  to 
$207,732  par  yatur.  For  aachanics,  top  salary—bafora 
ovartiaa  and  banafits — is  $50,600  annually  or  $973  par 
vaak.  By  comparison,  according  to  tha  U.S.  Dapartaant  of 
Labor,  tha  "usual"  vaaXly  aamings  of  full-tiaa  vorkars 
in  tha  first  quartar  of  1993  was  lass  than  half  tJiat 
aaount:   $460.  This  raviav  of  coapansation  daaonstratas 
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that  our  Industry  contracts  provid*  rich  b«n«fit  and 
rstirsasnt  programs,  so  much  so  that,  as  Attachmsnt  C 
Indicatas,  labor  Is  ths  largsst  slngls  slsmsnt  of  our 
opsratlng  expanses.  It  currently  represents  over  34 
percent  of  those  expenses. 

3.   The  airllBe  Industry  has  few  strikee  beaense  the  a*liw«^ 

T.abor  Aot^s  oomrehensive  system  of  oollMtive  baraei«iiia 
xask&i.  Since  1983,  there  have  been  only  eight  strikes 
in  the  airline  industry,  a  remarkable  record  in  view  of 
the  hundreds  of  individual  labor  negotiations  that  have 
occurred  during  that  period.  The  low  incidence  of 
airline  strikes  is  the  product  of  the  RZA's  comprehensive 
bargaining  structure,  trtiich  encourages  the  parties  to 
reach  voluntary  settlements  through  negotiation  and 
active  government-sponsored  mediation.  If  the  collec- 
tive bargaining  process  is  completed  without  an 
agreement,  the  parties  are  free  to  exercise  whatever 
peaceful  economic  power  they  can  muster.  Prom  the 
union's  perspective,  that  includes  the  unlimited  right  to 
strike  and  bring  to  bear  other  forms  of  economic  pres- 
sure, and  from  the  carrier's  perspective,  the  ri^t  to 
implement  final  proposals  or  to  endeavor  to  continue 
operations  by  replacing  striking  e^^loyees.  The  right  to 
operate  and  replace  strikers  is  the  only  effective 
counterweight  available  to  a  carrier  should  its  employees 
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decld*  to  withhold  their  labor  services.  More  important- 
ly, the  existing  parity  in  the  weapons  of  economic  pres- 
sure is  a  catalyst  to  agreement  and  a  critical  factor  in 
the  avoidance  of  strikes.  This  is  an  especially  impor- 
tant consideration  in  the  transportation  industry.  The 
actual  exercise  of  the  replacement  power  is  demonstrably 
rare,  since  97  percent  of  all  negotiations  under  the 
auspices  of  the  National  Mediation  Bo<u:d  result  in 
settlements  without  strikes. 

Enactment  of  this  bill  would  upset  the  balance  of  power  in 
labor-memagement  relations  in  our  industry*  The  effects  of  the 
shift  would  be  felt  by  the  travelling  and  shipping  public.  Im- 
peding management's  right  in  economic  strikes  to  hire  replace- 
ment workers  could  easily  force  management  to  capitulate  to  the 
demands  of  labor  in  circximstances  where  today  they  would  not.  Such 
a  skewing  of  the  collective  bargaining  process  would  worsen  the 
already  bleak  financial  situation  of  the  airline  ind\istry  and 
ultimately  would  place  financial  pressures  on  airline  services, 
particularly  on  those  services  %mich  today  are  only  marginally 
economical. 

Airlines  are  not  in  a  position  to  offset  the  advantages  that 
H.R.  5  would  provide  to  labor.  The  U.S.  airline  industry  exper- 
ienced losses  totalling  more  than  $10  billion  in  the  past  three 
years.   No  airline  has  the  wherewithal  to  weather  a  strike  of 
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•ppraeiabl*  duration.  Aixllnss  mr«  highly  lAVMragcd,  capital 
intansiv*  ooapaaias;  they  cannot  withstand  disruptions  in  thsir 
cash  flows.  Bsyond  ths  lost  rov«nuss  a  striks  crsatas,  ths  airlina 
confronting  a  labor  stoppago  nust  considsr  ths  lost  aarkat  shara 
that  it  will  sttffar  boeauso  of  a  strika.  Potantial  loss  of  traffic 
is  a  wry  iapertant  ceasidsration  in  ths  intanssly  coapstitivs 
airlino  industry.  Airliass  cannot  roeoup  rsvonuas  lost  in  a  strika 
and  ara  apprahansiva  that  thay  will  net  ba  abla  to  racaptura 
traffic  lost  bacausa  of  a  strika.  Zndsad,  tha  aara  thraat  of  a 
strika  inducas  passangars  and  traval  agants  "to  book  away"  f roa  tha 
ttaraataaad  airlina.  Purtharaora,  tha  hub-and-spoka  systaas  that 
charaetarisa  airlina  oparations  aceantuata  tha  thraat  of  a  strika, 
iaelading  ona  targatad  at  a  hub.  Salaetiva  eoncartad  labor  action 
can  hava  a  vary  disruptiva  affaet  on  highly  intagratad  airlina 
oparations.  A  saall  group  of  workars  can  shut  down  an  airlina,  to 
tha  datriaaat  of  non-strikars  and  eensuaars.  Per  thasa  raasens, 
ear  industry  faals  that  wa  aust  ba  given  tha  option  to  continue 
operations  during  a  strike. 

Za  Iff  1,  aSk  pr—issiened  Gellaan  Hasaarch  Associates,  Inc.  to 
eicaatne  the  effects  of  striker  r^laceaont  legislation  on  the  air- 
line industry.  M  r^orted  on  the  results  of  that  exaaination  in 
our  April  10,  Iff  1  testiaony  before  the  Subcoaaittee.  A  recapitu- 
lation of  it  would  be  useful. 

The  Gellaan  study,  copies  of  which  we  have  subaitted  to  tha 
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SubcoBBltt««,  points  out  that  alrlln«s  share  ona  charactaristlc 
with  all  othar  aarvica  indtistrias:  thay  cannot  inventory  output  in 
anticipation  of  a  strike.  This  circumstance  aagnifies  the  finan- 
cial jeopardy  that  an  air  carrier  faces  during  a  strike. 

It  Bust  continue  to  satisfy  its  fixed  obligations,  including 
paysents  of  interest  and  long-tera  debt  coming  due.  In  addition, 
it  wast  pay  its  trade  creditors  or  face  being  cut  off  tram  such 
vital  Inputs  as  fuel,  aircraft  parts  and  the  ability  to  land  at 
airports.  These  current  liabilities  aust  be  satisfied  even  as  the 
airline  operates  at  a  fraction  of  ita  former  level.  Additional 
cash  will  be  needed  to  fund  the  operating  deficit  from  the  on-going 
operations  during  the  strike.  Money  vill  be  going  out  much  faster 
than  it  comes  in,  trhich  can  put  the  carrier  in  financial  jeopardy 
quickly. 

The  Gellman  analysis  suggests  that  the  increased  bargaining 
power  of  labor  resulting  from  the  proposed  legislation  would  be  so 
substantial  that  carriers  would  have  little  choice  but  to  avoid 
strikes  and  transfer  resources  to  their  unionised  work  forces  at 
the  expense  of  consumers,  investors  and  the  general  public,  xmder 
the  proposed  law,  taking  a  strike,  even  in  the  intermediate  case, 
would  threaten  the  survival  of  the  airline. 

The  study  sets  forth  scenarios  tihich  were  applied  to  two  of 
the  strongest  airlines  in  circumstances  in  which  they  otherwise 
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■ada  Bubstantial  profits,  and  bacausa  tha  scanarios  thaaaalvas  vmrm 
drawn  conaarvat Ivaly ,  tba  raaulta  obtainad  ara  probably  optlaistlc. 
A  carriar  antarlng  a  strika  in  a  vaakar  financial  atata,  or  subjact 
to  substantial  productivity  lossas  and  furthar  sarkat  shara  arosion 
dua  to  job  actions  or  othar  union  activitias,  would  fara  lass  wall 
than  tha  two  carriars  axaainad  by  tha  study.  Givan  thasa  rasults 
tha  study  eoneludast 

•  Carriars  ara  alraady  unlikaly  to  ba  willing  to  taka 
strikas;  without  tha  ability  to  raplaca  workars,  tha 
throat  to  tha  viability  of  su^  firas  will  ba  so  graat 
that  thay  will  baco»a  avan  sora  strika-avarsa. 

•  As  a  rasult,  tha  balanea  in  labor-aanagaaant  ralations  in 
tha  airlina  industry  will  ba  upsat. 

a  Tha  sisa  of  tha  aconoaic  rants  alraady  anjoyad  by  airlina 
workars  will  grow  as  a  rasult  of  this  lagislation  at  tha 
axpansa  of  eoasuaars,  invastors  in  airlina  com>anias,  and 
tha  ganaral  public. 

•  Bvan  if  airlinas  surviva  strikas,  thay  will  aaarga  as 
lass  affactiva  coaqpatitors  in  both  doaastie  and  intama- 
tional  aarkats. 

H.R.  5  would  significantly  axacarbata  thasa  vulnarabilitias. 
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If  •nactad.  It  would  •xpos*  airlines  to  financial  and  conpatitiva 
losaas  that  would  magnify  tha  powar  of  labor  in  collactiva  bargain- 
ing. Such  govamaant-providad  lavaraga  would  ba  %a:ong.  Mo  raason 
axists  to  changa  by  govamnant  nandata  tha  ralativa  powar  of  labor 
and  aanagaaant. 

Wa  baliava  that  argunants  by  tha  proponents  of  H.R.  5  ara 
particularly  without  aarit  tAian  axaainad  in  tha  satting  of  tha 
Railway  Labor  Act  and  tha  transportation  industrias.  Obsarvars  who 
know  tha  airlina  industry's  special  situation  will  racogniza  that 
tha  aajor  union  thaaas  ara  inapposite  to  labor  relations  in  our  in- 
dustry. Consider  their  four  basic  contentions: 

1.  Risk  of  naion  enater.  The  contention  that  Maekav  too 
easily  leads  to  union  ouster  trtien  large-scale  replacaaent  of 
strikers  occurs  is  not  relevant  to  the  way  this  industry  and  its 
unions  operate  under  the  Railway  Labor  Act.  First,  the  National 
Mediation  Board  does  not  recognize  a  decertification  procedure  and 
airline  employers  thus  have  no  administrative  procedures  available 
to  test  a  union's  continuing  majority  support.  Moreover,  if  a  new 
union  develops  among  replacement  employees,  as  occurred  once  at  TNA 
among  new  fli^it  attendants  after  a  strike,  the  replaced  strikers 
under  MMB  rules  continue  to  have  voting  power  indefinitely.  Con- 
sequently, the  union  that  took  the  TWA  attendants  out,  en  masae, 
remains  the  bargaining  agent  for  all  of  the  flight  attendants. 
Including  the  replacements.  In  these  circumstances,  it  could  not 
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b«  a  c«rri«r'a  obj«ctlv«  to  caus*  •  strllctt  in  ord«r  to  oust  th« 
union  that  spaaks  for  raplacad  aaployaas.  This  anoaaly  shows  that 
tha  currant  lagislation  is  aisdiractad  against  tha  airlina  indus- 
try. 

Proponants  of  H.R.  5  craata  a  Bisiaprassion  about  currant  lav 
whan  thay  aquata  a  paraanantly  raplacad  aqployaa  with  an  a^loyaa 
who  is  dischargad.  Individuals  "paraanantly  raplacad"  undar  tha 
lav  ara  not  tarainatad  and  ara  not  barrad  froa  a^loyaant  with  tha 
coapany  thay  hava  struck.  Indaad,  thay  ratain  prafarantial  rahira 
rights  as  vacancias  baeoaa  availabla.  Tha  Supraaa  Court  has 
liaitad  tha  "paraanancy*  of  tha  raplacaaant  povar  by  guarantaaing 
this  prafarantial  racall  for  nav  opanings.  Moraovar,  tha 
aaployar's  right  to  of  far  paraanant  jobs  to  strikar  raplacaaants  is 
also  liaitad.  If  an  airlina  is  found  to  hava  violatad  tha  Rail«ray 
Labor  Act  during  a  labor  disputa,  a  court  has  tha  povar  to  ordar 
tha  rainstataaant  of  striking  aaployaas  notwithstanding  tha  aaploy- 
aaat  of  raplacaaants  in  tha  vork  ferea. 

2.  9hm  allaa<rt  llMllPo*  o^  Imnl  novar.  Anethar  union 
arguaant  conta nds  that  tha  povar  to  raplaca  is  graatar  than  tha 
povar  to  strika.  This  is  siaply  not  trua  undar  tha  Railvay  Labor 
Act,  vhidk  doas  not  rastrain  union  saeondary  boycott  activity. 
Burlington  Wortharn  ».  Co.  v.  Itelntananea  of  Wav  Erolovaas.  481 
U.S.  429  (1987).  Mor  is  thara  any  lagal  rastraint  on  tha  quickia 
strika  or  slovdovn  ones  tha  MMB's  proeaduras  ara  axhaustad.  £ad 
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HiBoriean  World  Alrwav  v.    TnfeM    Bhd.    of  Teamatiara .    894   P. 2d  36    (2d 

Cir.  1990) .  AftMT  th«  •xhaustion  of  NMB  procadurca,  unions  possass 
th«  pov«r  to  bring  whola  airlin*  systems  to  a  dead  stop. 

3.  The  allt7t4  jiflanee  of  eoonoaio  powers.  Another  theme 
in  the  statements  of  the  proponents  of  H.R.  5  is  the  attempt  to 
portray  strikers  as  a  class  of  persons  trtio  should  be  given  a 
virtually  risk-free  right  to  shut  an  employer  do%m.  This  portrayal 
assumes  that  an  airline  can  be  shut  down  without  causing  the 
carrier  long-term  heunn.  Proponents  suggest  that  the  striking 
employees  are  only  trying  to  improve  their  share  of  the  company's 
earnings  and  have  no  intention  of  permanently  disabling  or  harming 
the  employer.  It  is  argued  that  continuing  the  Maekav  rule  leaves 
the  eiqployer  with  more  economic  power  during  a  labor  dispute  than 
the  employees,  in  that  the  employer's  power  to  reduce  the  economic 
circumstances  of  the  striker  exceeds  the  injury  that  a  strike 
causes  the  employer.  This  view  depends  on  both  a  belief  that  one 
side  of  the  table  is  "the  good  guy,"  and  on  an  assiimption  that  a 
strike  of  limited  duration  is  something  that  all  employers  can  and 
should  easily  sustain.  But  in  competitive,  capital  intensive  in- 
dustries, like  aviation,  with  heavy  debt  for  equipment,  and  with  a 
product  or  service  that  cannot  be  stockpiled  or  deferred,  even  a 
short  strike  can  be  permanently  debilitating. 

The  attached  executive  summary  of  the  study  by  Gellman 
Associates  dramatically  demonstrates  %rtiy  it  is  crucial  for  the 
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h«alth  and  th«  survival  of  a  carriar  that  it  hava  a  ■aanln9ful  ap- 
portiinity  to  continua  to  oparata.  Tha  powar  to  hira  raplacaaanta 
only  vor)ca  if  raplacaaanta  can  hava  conf idanca  in  thair  futura  job 
opportunity.  Tha  powar  to  atrika  and  tha  povar  to  oparata  and 
raplaca  craata  a  stratagic  parity  that  ancouragas  ultimata, 
paacaful  sattlaaant.  Thay  ara  count arvaighta  to  pracipitous 
aconoBic  varfara.-^  That  is  tha  history  of  labor  ralations  in  our 
industry. 

4.  Tha  allayad  aaay  availability  of  taaoorarr  raplaeaaants . 
Hiring  raplacaaant  vorkars  is  a  last  rasort  in  tha  airlina 
industry.  During  strong  acononic  pariods  %rhan  airlina  a^>loyBant 
is  growing,  raady  pools  of  skillad  pilots  and  PAA  cartifiad 
sachantcs  simply  do  not  axist.  Evan  during  aconoBic  downturns,  it 
is  vary  difficult  for  a  carriar  to  raadily  raplaca  larga  nuabars  of 
pilots  in  a  tiaaly  aannar.  Qualifying  raplacaaant  pilots  is  a 
cooqplax  and  tiaa  consuming  undartaking.  Tha  myriad  raquiramants  of 
Padaral  AvSnEion  AdididJitxation  ragulations,  tha  langthy  training 
pariods  for  j^ltotiSf^mlftbm  naad  for  accass  to  tha  limitad  numbar 
of  flight -iilanlMMI^ttet  axfist  maka  it  vary  difficult  for  a 
carriar  to  quickly  assamLla  a^naw  workforca  of  pilots.  In  most 
instancaa ,  ^t  .carriacaMould  axparianca  irravarsibla  damaga  in  tha 
markatplaca  bafora  it  could  assambla  a  naw  pool  of  qualifiad 
raplacamant  pilots  ^^^^ 

In  this  contaxt,  tha  long-standing  HaskftX  rula  is  a  fundaman- 
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tal  protactlon  that  th«  •aployar  nettds,  in  ordur  to  balanc*  th« 
unlinltsd  power  of  th«  •trlk*.  Fortunately,  by  a  coabinatlon  of 
RIA  procedures,  the  tradition  of  good  faith  bargaining  in  the 
Industry,  and  the  nutual  appreciation  of  risks,  the  actual  number 
of  tiaes  that  striXes  occur  for  us  is  very  low,  as  Attachnent  D 
illustrates,  and  the  occasions  when  pemanent  replaceaents  have 
been  employed  are  rare.  The  argument^- froa  proponents  are  simply 
inapplicable  to  our  indvistrY  and  statut*. 

Congress  has  clearly  stated  in  tnT  pasit  that  it  does  not  wish 
to  undertake  action  that  would  disrupt  ttf  balance  between  labor 
and  management  in  the  airline  industry.  In  Section  416(b)  (7)  (D)  of 
the  Federal  Aviation  Act,  which  mu  enacted  in  1980,  Congress  auth- 
orized the  Departaent-^f  Transportation  to  allow  foreign  airlines 
in  an  emergency  to  provide  temporary  service  on  domestic  U.S. 
routes — to  enjoy,  in  emergency  circumstances,  the  otherwise  prohib- 
ited cabotage  rights.  However,  Congress  specifically  prohibited 
foreign  airlines  from  providing  replacement  service  in  the  case  of 
an  emergency  caused  by  a  labor  dispute,  where  such  a  replacement 
would  grant  "an  undue  advantage  to  any  party  to  such  [a  labor] 
dispute. . .  .■  49  O.S.C.  app.  S1386(b)  (7)  (D)  .  This  manifestation  of 
Congressional  neutrality  in  labor  disputes  trould  be  directly 
contradicted  if  H.R.  5  were  enacted. 

Finally,  aviation  is  an  industry  that  serves  the  shipping  and 
travelling  public.   Unlike  labor  disputes  in  other  industries. 
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alrlln*  labor  ■toppagas  affect  mora  than  just  tha  partlaa  dlractly 
involvad.  This  nation' a  economic  health  and  international  conpet- 
itiveness  are  hamed  when  strikes  occvir.   For  this  reason,  nation- 
al interests  would  be  best  served  by  rejecting  H.R.  5. 

This  appears  to  be  the  view  of  the  American  public.  In  a 
poll  that  Penn  &  Schoen  Associates,  Inc.  conducted  in  1991  on 
behalf  of  the  Employment  Policy  Foundation  emd  the  Council  on  Labor 
Lav  Equality,  63  percent  of  the  respondents  supported  the  use  of 
replacement  workers  during  a  strike.  Only  25  percent  of  the 
respondents  opposed  the  use  of  replacement  workers.  Furthermore, 
54  percent  of  the  respondents  opposed  firing  replacement  workers  at 
the  end  of  a  strike.  Thirty-four  percent  of  the  respondents 
supported  firing  replacement  workers.  As  these  results  indicate, 
there  is  widespread  public  support  of  the  use  and  continued  employ- 
ment of  replacement  workers.^ 

We  respectfully  urge  that  H.R.  5  be  rejected.  Fundamental 
fairness,  an  appropriate  regard  for  the  balance  that  has  existed 
between  the  rights  of  labor  and  management  since  1938,  and  a  recog- 
nition of  the  needs  of  the  travelling  and  shipping  public  should 
compel  that  result. 


The  poll  was  conducted  by  telephone  between  January  19- 
28,  1991  and  involved  1,002  persons.  Twenty  percent  of 
the  respondents  identified  themselves  as  union  members. 
The  meirgin  of  error  for  the  poll  results  was  plus  or 
minus  3.1  percent. 
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Thank  you,  Mr.  Chaiman,  for  giving  us  the  opportunity  to 
express  our  views  on  this  critical  legislative  proposal.   Mr. 
DeLucia  and  I  will  be  pleased  to  answer  any  questions  you  aiay  have. 
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>1IR  CONFERENCE 


1020  N  StrMt  N.W..  Suit*  2S0.  WiMtington.  O.C.  20036.  T«lwhen«  (2021  661-7550 


AIRLINE  STRIKES 

1983  -  1992 


CARRIER 

DATES  OF  STRIKE 

DAYS 

UMON 

BEGAN 

Era>ED 

Continenal 

8/13/83 
10/1/83 
10/1/83 

4/17/85 
9/15/85 
4/17/85 

614 
716 
565 

lAM 
ALPA 
UFA 

2/28/85 

3/27/85 

28 

TWU 

Alaska 

3/4/85 

6^/85 

92 

lAM 

United 

5/17/85 

6/14/85 

29 

ALPA 

Trans  World 

3/7/86 

5/18/86 

72 

IFFA 

Eastern 

3/4/«9 
3/4/«9 
3/4/19 

1/17/91 
11/22/89 
11/22/89 

684 
263 
263 

lAM 
ALPA 
TWU 

Continental 

3/20/89 

3/24/89 

5 

UFA 

USAir 

10/5/92 

10/11/92 

7 

lAM 

/Wl-NEiNCt'STP-i.  "= -■  -•.:  :C'*«ENCE 


AIR  Conterence 
April  1993, 
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EXECUTIVE  SUMMARY 

The  Air  Transport  Association  of  America  (ATA)  asked  Gellman  Research 
Associates  (GRA)  to  evaluate  the  effects  on  the  airline  industry  of  proposed  legisla- 
tion, H.R5  and  SS5,  which  would  prohibit  tt\e  hiring  of  permanent  replacement 
workers  during  a  strike.*  The  two  bills  (which  are  identical)  would  amend  the 
Railway  Labor  Act  and,  in  effect  overturn  the  1938  U.S.  Supreme  Court  decision  in 
NILRB  V  Mackay  Radio  &  Tdegraph  Company  vnincti  established  the  so<alled 
Mackay  Doctrine.  In  ttus  dedston,  ttie  Court  drew  a  distinction  between  "unfair 
labor  strikes"-where  a  strike  is  caused  by  unfair  labor  practices-and  an  "economic 
strike"-where  no  ui\fair  labor  practices  are  present  In  an  "economic  strike,"  workers 
are  entided  to  be  reinstated  only  as  positions  become  availaUe  after  the  strike  is  over. 
In  "unfair  labor  strikes,"  however,  workers  are  entitled  to  reinstatement  The  pro- 
posed legislation  would  extend  the  reinstatement  li^ts  workers  enjoy  in  "unfair 
labor  strikes"  to  all  types  of  strikes.   In  oAer  words,  under  these  two  bills,  workers 
could  not  be  permanently  refdaced  regardless  of  ttie  duration  or  nature  of  a  strike. 

GRA's  assignment  was  to  evaluate  the  effects  of  this  new  legislation  on  the 
airline  industry.   In  particular,  GRA  was  asked  to  focus  on  two  issues: 

o         The,effects  on  ttie  economics  of  the  airiine  industry, 

o         The  effects  on  dte  ability  of  carriers  to  sustain  operations  during  an  on- 
going strike. 

The  discussion  of  the  fint  issue  (covered  in  Chapter  2)  examines  what  the  overall 

consequences  of  tttt  leg^ation  will  be  with  regard  to  economic  efficiency,  prices  and 

competition  in  the  markets  for  airiine  services.  The  analysis  draws  upon  economic 

theory  and  available  evidence  in  the  economics  literature  in  reaching  conclusions. 

1.  Other  ptwiaota  would  aftonl  this  benefit  to  oJher  wotfcen  through  modificition  of  the  National 
Labor  Relations  Act 
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The  issue  of  how  long  carriers  can  sustain  a  strike  under  the  new  legislation  is 
addressed  in  Chapter  3.   GRA  built  a  detailed  financial  model  for  two  of  the  strong- 
est U.S.  carriers  based  upon  their  actual  financial  performance  in  1989.    (The  identi- 
ties of  the  carriers  whose  financial  data  are  employed  are  not  disclosed  but  one  of 
the  carriers  is  among  the  worid's  largest  and  the  other  is  smaller  but  consistently 
among  the  industry  leaders  in  rates  of  return  and  other  measures  of  financial  health.) 
In  the  model,  actual  performance  is  influenced  through  the  use  of  various  assump- 
tions about  tfie  duration  and  effectiveness  of  strikes  by  pilots  under  two  conditions: 

o         Existing  lawr, 

o         The  proposed  legislation. 
Following  is  a  summary  of  our  condusioiu. 

Fffects  of  the  HR.  5  and  S.  55  on  the  Economics  of  the  Airline  Industry 

F.vidgnce  in  the  economic  literature  indicates  that  unionized  employees  in  the 
airline  industry  are  highly  paid  relative  to  individuals  employed  in  comparable 
occupations.   Several  authors  conclude  tt\at  Aeae  high  wages  are  attributable  to  the 
substantial  bargaining  power  that  uiuoiu  in  Ae  industry  enjoy.  Thus,  it  appears  that 
airline  employees  are  well  advantaged  in  the  current  labor-management  environment. 
The  proposed  amendment  to  the  RLA  will  further  strengttien  tt\e  bargaining  position 
of  unions,  thus  creating  even  higher  relative  wages  and  increased  economic  rents 
earned  by  airline  employees. 

Th#  burdgn  of  hiyhw  wayei  will  ht  home  largely  by  the  flviny  public  and 
rnn«imi»ra  in  yeneral.  as  air  carriers  wiU  be  forced  to  pass  on  higher  labor  costs  by 
way  of  increased  fares.   In  the  future,  the  proposed  amendments  will  have  the  effect 
of  allowing  workers  to  capture  a  large  share  of  the  benefits  associated  with  techno- 
logical progress,  at  the  expense  of  the  flying  public  and  consumers  in  general. 
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Since  higher  wages  will  result  in  reduced  employment  in  the  industry,  indi- 
^idUJ*'"  ^1^°  would  otherwise  find  emplnyment  at  airlinps  and  their  suppliers  also 
wjll  share  the  burden  ;^ssodated  with  the  proposed  amendmpnt.    The  alternatives  for 
these  individuals  will  be  employment  in  less  desirable  jobs,  or  in  the  worst  case, 
unemployment   As  a  result,  the  proposed  amendment  will  favor  one  group  of 
employees  over  others. 

The  proposed  amendment  to  the  RLA  will  cause  wage  rates  in  the  airline 
industry  to  exceed,  by  an  even  larger  margin,  the  rates  that  would  prevail  in 
competitive  markets.   This  will  cause  airlines  to  reduce  output  below  the  socially 
optimum  level,  thus  generating  inefficiencies  associated  with  a  misallocation  of 

rwQurcw. 

Evidence  in  the  economic  literature  indicates  that  reduced  competition  in  the 
airiine  industry  results  in  higher  air  fares.   By  placing  additional  financial  stress  on 
air  carriers,  the  proposed  amendment  may  push  more  carriers  towards  financial 
instability  or  bankruptcy,  thereby  reducing  competition  and  causing  service  losses  in 
selected  market  segments.   Several  carriers  are  currently  operating  under  severe 
financial  stress,  and  coiuequently,  are  espedaliy  vulnerable  to  even  margiiud  in- 
creases in  labor  costs.   The  proposed  legislation  also  would  harm  the  competitive 
posirion  of  U.S.  carriers  in  international  markets. 

Effects  of  H.R-  5  and  S.  S5  on  the  Ability  of  Carricis  tn  Sustain  Operations  Purine  an 
Ongoing  Strike 

This  study  also  presents  the  results  of  an  analysis  of  two  of  the  strongest  U.S. 

carriers-one  large  and  one  small-operating  in  1969  assuming  that  these  carriers 

endure  pilot  strikes.  The  purpose  of  this  exercise  is  to  tinderstand  how  long  such 

strong  carriers  can  remain  financially  viable  under  the  various  drciimstances  posited 

in  the  strike  scenarios.   It  is  particulariy  important  to  develop  some  understanding  of 

the  degree  to  which  carriers  are  placed  in  jeopardy  as  a  result  of  the  proposed  legts- 
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lation  (H.R.  5  and  S.  55)  which  would  effectively  prohibit  the  permanent  replacement 

of  airline  workers  during  labor  disputes. 

Some  important  features  of  airiine  labor  disputes  that  were  not  considered  are: 

o         Reduced  productivity  due  to  the  effects  of  picketing  on  carrier  business 
and  on  the  productivity  of  workers. 

o         The  substantial  diseconomies  that  may  be  experienced  when  operating 
at  less  than  normal  capacity. 

With  regard  to  the  latter  issue,  GRA  attempted  to  identify  those  costs  that  would  be 

truly  avoidable  during  a  strikr,  inevitably  there  are  some  costs  that  would  be 

avoidable  in  part,  and  others  that  would  not  be  avoidable  at  all.   Whenever  faced 

with  a  decision  about  a  particular  cost  category,  GRA  erred  on  the  side  of  assuming 

that  the  firm  could  avoid  costs.  The  result  is  that  in  GRA's  scenarios,  airiines  may 

exhibit  greater  financial  durability  than  actually  may  be  the  case. 

In  the  financial  analysis,  GRA  developed  three  scenarios.  The  first  replicates 
the  conditions  *at  existed  during  the  United  Airlines  pilots'  strike  in  1985.   At  that 
time,  the  carrier  estimated  that  it  could  have  completely  rebuilt  its  syrstem  within  1 1 
months  by  hiring  replacement  workers  and  by  utilizing  those  pilots  who  crossed 
picket  lines.   GRA  examines  how  two  finandally  strong  carriers  operating  in  1989 
would  have  fared  under  these  conditions. 

GRA  then  examined  two  scenarios  assuming  the  proposed  leg^lation  becomes 
law.   Again,  the  basic  assumptioiu  are  based  upon  the  actual  circumstances  of  the 
pilots'  strike  at  United  in  1985j  however,  to  repUcate  the  effects  of  the  legislation,  no 
replacement  worioers  are  assumed  to  help  the  company  rebuild.  The  two  scenarios 
under  the  proposed  legislation  are  distinguished  from  the  United  sihiation  by  apply- 
ing the  following  assumptions: 

o         Wnr»t  C»*f  Sggnario:   The  struck  carrier  would  be  able  to  fly  only  that 
percentage  of  ib  capacity  that  United  was  able  to  get  into  the  air 
without  substantial  worker  cross-over  during  its  stnke  m  1985. 

o         Tnt^rmgdiate  Case  Scenario:   The  struck  carrier  would  slowly  rebuild 

itilf  using  only  piiote  who  would  graduaUy  cross  picket  lines  over  a  21 
month  penod. 
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rnndusions  Cnne*min^  the  Ahility  of  Airijny  tn  <;urvive  Strikes 

Airlines  share  one  characteristic  with  all  other  service  industries:  they  can  not 
inventory  output  in  anticipation  of  a  strike.  This  circumstance  magnifies  the  financial 
jeopardy  a  carrier  faces  during  a  strike. 

It  must  continue  to  satisfy  its  fixed  obligatioru,  including  payments  of  interest, 
and  long-term  debt  coming  due.   In  addition,  it  must  pay  its.  trade  creditors  or  face 
being  cut  off  from  such  vital  inputs  as  fuel,  aircraft  parts  and  Ae  ability  to  land  at 
airports.   These  current  liabilities  must  be  satisfied  even  as  ttte  airline  operates  at  a 
fraction  of  its  former  levd.   Additional  cash  will  be  needed  to  fund  the  operating 
deficit  from  the  on-going  operations  during  the  strike.  Money  will  be  going  out 
much  faster  than  it  comes  in,  which  can  put  the  carrier  in  financial  jeopardy  quickly. 

Some  important  trends  emerged  from  our  analysis  of  strike  scenarios: 

O  Strikes  under  the  present  law  are  costly  and  threaten  air«ne  viability: 

Both  airlines  run  out  of  cash  after  a  four-montt\  pilot  strike  assuming 
the  Uixited  Airlines  1965  scenario.  This  means  duit  these  carriers  would 
have  be  borrow  between  15  and  32  percent  of  ttieir  net  worth  in  order 
to  survive  such  a  strike.   Both  firms  would  experience  substantial 
financial  stress  even  under  present  labor  laws.   Our  aiulysis  indicates 
that  these  carriers  would  have  a  good  chance  of  surviving,  however. 

o  Neither  carrier  would  be  likely  tn  survive  a  worst  case  scenario  under 

the  new  leyiiilatinni   Both  carriers  %vould  run  out  of  cash  within  four 
mondu.  A  bankniptcy  modd  predicts  Aat  there  is  a  substantial  likeli- 
hood that  the  large  airline  would  be  bankrupt  within  nine  months, 
while  the  smaller  carrier  would  be  bankrupt  wiAin  ten  months.  Both 
carriers  would  have  to  borrow  a  majority  of  their  net  wotih  to  stay  in 
bu^ess  even  tfiat  long,  creating  a  substantial  incentive  for  stockholders 
to  pressure  the  companies  to  scu  off  assets,  and  perhaps  shutdown  to 
preserve  net  «vocth. 

o  The  result!  for  the  intermediate  scenario  under  tihie  new  leariatJon 

augyeat  that  a  rtrike  of  long  duration  would  b*  likelv  to  bankrupt  both 
camera;  Agun,  each  airline  riins  out  of  cash  within  four  months.  A 
bankruptcy  modd  suggests  ttut  it  is  likdy  that  the  large  airline  would 
be  insolvent  within  one  year  at  which  point  it  would  have  borrowed  at 
least  50  percent  of  its  net  worth  to  remain  in  business.  The  smaller 
airline  %vould  approach  bankruptcy  in  the  12th  month  and  %vould  have 
borroived  28  percent  of  its  net  worth  to  survive. 
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Figure  ES.l 

Summary  Results  of  Impacts  of  Strike  on  Airline 

Finances  Under  Three  Scenarios 
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The  results  of  the  three  scenarios  are  summarized  it\  Figure  ES.l  which  presents  the 
results  of  a  bankruptcy  model  utilized  in  tt\e  analysis.^ 

These  results  suggest  that  the  increased  bargaiiung  power  of  labor  resulting 
from  the  proposed  legislation  would  be  so  substantial  that  carriers  would  have  little 
choice  but  to  avoid  strikes  and  transfer  resources  to  their  unioruzed  work  forces  at 
the  expense  of  both  consumers  investors  and  the  general  public   Under  the  proposed 
law,  taking  a  strike,  even  in  ttie  intermediate  case,  would  threaten  the  survival  of  an 
airline. 

Conclusions 

It  is  important  to  note  that  the  results  of  these  scenarios  are  subject  to  the 
assumptiofu  made.  Because  the  sceruuios  were  applied  to  two  of  the  strongest  air- 
lines in  drciimstances  in  which  they  otherwise  made  substantial  profits,  and  because 
the  scerurios  ttiemselves  were  drawn  conservatively,  we  believe  that  the  results 
obtained  are  probably  optimistic   A  carrier  entering  a  strike  in  a  weaker  financial 
state,  or  subject  to  substantial  productivity  losses  and  further  market  share  erosion 
due  to  job  actions  or  other  union  activities,  %vould  fare  less  %veil  tttan  the  two  carriers 
examined  here.  Qven  ttiese  results,  GRA  concludes: 

o  Carriers  are  already  unlikely  to  be  willing  to  take  strikes;  without  the 
ability  to  replace  %vorkers,  me  threat  to  the  viability  of  such  firms  will 
be  so  great  that  they  will  become  even  more  strikMverse. 

o         As  a  result  the  balance  in  labor-maiugement  relations  in  the  airiine 
industry  vnll  be  upset 

o  The  size  of  the  economic  rents  already  enjoyed  by  airiine  workers  will 
grow  as  a  result  of  this  legislation  at  the  expense  of  coiuumers,  inves- 
tors in  aiiiine  compaiues,  aiul  the  general  puUic 

o         Even  if  aiilines  survive  strikes,  they  will  emerge  as  less  effective  compet- 
itors in  both  domestic  and  intematioiul  markets. 


1  The  bankruptcy  modd  produces  a  *Z  score'  which  captures  the  key  financial  ratios  from  a  firm's 
income  statement  and  balance  sheet  and  predicts  'financial  (ttoS*  and^or  bankiuptcy.  The  model  is 
described  in  Chapter  3  and  Appcntfx  B. 
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Under  current  law,  strikes  are  few  in  number  and  most  often  of  short  dura- 
tion.  The  field  is  balanced  in  that  both  employees  and  employers  incur  significant 
and  long  lasting  costs  during  and  after  a  strike.   Therefore,  while  the  potential  losses 
from  a  strike  tend  to  discipline  the  bargaining  positions  of  both  sides,  the  strike 
alternative  can  be  employed  if  conditions  warrant   Under  the  proposed  legislation, 
however,  a  strike  would  threaten  the  survival  of  even  the  strongest  carrier.   The 
airlines,  which  already  pay  wage  premiums  to  their  workers,  will  be  less  able  to 
resist  union  demands.  The  balance  iiUterent  in  the  current  situation  will  be  lost  and 
consequent  costs  will  be  borne  by  cairieis,  air  passengers,  shippers  and  the  general 
public 
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EXECUTTYE  SUMMARY 

The  Air  Transport  Association  of  America  (ATA)  asked  Cellman  Research 
Associates  (GRA)  to  evaluate  the  effects  on  the  airline  industry  of  proposed  legisla- 
tion, H.R3  and  S5S,  which  would  prohibit  the  hiring  of  permanent  replacement 
workers  during  a  strike.^   The  two  bills  (which  are  identical)  would  amend  the 
Railway  Labor  Act  and,  in  effect,  overturn  the  1938  U^.  Supreme  Court  decision  in 
NLRB  V  Mackay  Radio  &  Telegraph  Company  whidi  established  die  so-called 
Mackay  Doctrine.   In  this  decision,  the  Court  drew  a  distinction  between  "uiifair 
labor  strikes''-where  a  strike  is  caused  by  unfair  labor  practices-and  an  "economic 
strike"~where  no  unfair  labor  practices  are  present   In  an  "economic  strike,"  workers 
are  entided  to  be  reirutated  only  as  positioiu  become  available  after  the  strike  is  over. 
In  "unfair  labor  strikes,"  however,  workers  are  entided  to  reinstatement  The  pro- 
posed legislation  would  extend  the  reinstatement  ri^ts  workers  enjoy  in  "unfair 
labor  strikes"  to  all  types  of  strikes.   In  other  words,  under  these  two  bills,  workers 
could  not  be  permanendy  replaced  regardless  of  the  duration  or  nature  of  a  strike. 

GRA's  assigiunent  was  to  evaluate  the  effects  of  this  new  legislation  on  the 
airiine  industry.   In  particular,  GRA  was  asked  to  focus  on  two  issues: 

o         The.effects  on  Ae  economics  of  the  airiine  irvlustry; 

o         The  effects  on  ttie  atrility  of  carriers  to  sustain  operations  during  an  on- 
going strike. 

The  discussion  of  the  first  issue  (covered  in  Chapter  2)  examines  what  the  overall 

consequences  of  the  legislation  will  be  with  regard  to  economic  efficiency,  prices  and 

competition  in  ttie  maricets  for  airline  services.  The  analysis  draws  upon  economic 

theory  and  available  evidence  in  die  economics  literature  in  reaching  conclusions. 

1.  Other  provisions  would  affoid  this  benefit  to  other  wroriccis  through  modification  of  the  National 
Lat>or  Relations  Act 
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The  issue  of  how  long  carriers  can  sustain  a  strike  under  the  new  legislarton  is 
addressed  in  Chapter  3.   GRA  built  a  dptailed  financial  model  for  two  of  the  strong- 
est  U.S.  carriers  based  upon  their  actual  financial  performance  in  1989.    (The  identi- 
ties of  the  carriers  whose  financial  data  are  employed  are  not  disclosed  but  one  of 
the  carriers  is  among  the  worid's  largest  and  the  other  is  smaller  but  consistently 
among  the  industry  leaders  in  rates  of  return  and  other  measures  of  financial  health.) 
In  the  model,  actual  performance  is  influenced  ttuough  the  use  of  various  assump- 
tions about  the  duration  and  effectiveness  of  strikes  by  pilots  under  two  conditions: 

o         Existing  latvs; 

o         The  proposed  legislation. 
Following  is  a  summary  of  our  conclusions. 

Effects  Of  the  H.R.  5  and  S.  55  on  the  F.cnnomi«  nf  th>  Airiing  Tndnshy 

Evidence  in  the  economic  literature  indicates  that  uninni^ed  emplovggs  in  th«» 
airline  industry  are  highly  paid  relative  to  individuals  emplnvgd  in  comparable 
occupations.   Several  authors  conclude  diat  these  high  wages  are  attributable  to  the 
substantial  bargaiiiing  power  that  unions  in  the  industry  enjoy.  Thus,  it  appears  that 
airline  employees  are  wdl  advantaged  in  the  current  labor-management  environment. 
The  proposed  amendment  to  the  RLA  will  further  strengthen  the  bargairting  position 
of  unions,  thus  creating  even  higher  rdative  wages  and  increased  economic  rents 
earned  by  airline  employees. 

The  burden  of  higher  wayes  will  hm  borne  largely  bv  the  flviny  public  and 
consumers  in  general,  as  air  carriers  will  be  forced  to  pass  on  higher  labor  costs  by 
way  of  increased  fores.   In  the  future,  ttie  proposed  ameiulments  wiU  have  the  effect 
of  allowing  workers  to  capture  a  large  share  of  the  benefits  associated  with  techno- 
logical progress,  at  the  expense  of  the  flying  public  and  coiuumers  in  general. 
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Since  higher  wages  will  result  in  reduced  employment  in  the  industry,  indi- 
viduals who  would  otherwise  find  emplnvment  at  airlin^^  i,n^  their  suppliers  also 
will  share  the  burden  associated  with  the  proposed  ampnrimpnf    The  alternatives  for 
these  individuals  will  be  employment  in  less  desirable  jobs,  or  in  the  worst  case, 
unemployment   As  a  result,  the  proposed  amendment  will  favor  one  group  of 
employees  over  others. 

The  proposed  amendment  to  the  RLA  will  cause  wage  rates  in  the  airline 
industry  to  exceed,  by  an  even  larger  margin,  the  rates  that  would  prevail  in 
competitive  markets.   This  will  cause  airiines  to  reduce  output  below  the  socially 
optimum  level,  thus  yeneratiny  inefficienciea  associated  with  a  misallocarinn  of 

rwpurew. 

Evidence  in  the  economic  literature  indicates  that  reduced  competition  in  the 
airline  industry  results  in  higher  air  fares.   By  placing  additional  financial  stress  on 
air  carriers,  the  proposed  amendment  mav  push  more  carriers  towards  financial 
instability  or  bankruptcy,  therebv  reducing  competition  and  causing  service  losses  in 
selected  market  segments.   Several  carriers  are  currently  operating  under  severe 
financial  stress,  and  consequentiy,  are  especially  vulnerable  to  even  marginal  in- 
creases in  labor  costs.    The  proposed  legislation  also  would  harm  the  competirive 
position  of  U.S.  carriers  in  international  markets- 
Effects  of  H.R.  5  and  S.  55  on  the  Ability  of  Caniers  to  Sustain  Operations  During  an 
On-Going  Strike 

This  study  also  presents  the  results  of  an  analysis  of  two  of  the  strongest  U.S. 
carriers-one  large  and  one  small-operating  in  1989  assuming  that  these  carriers 
endure  pilot  strikes.  The  purpose  of  this  exercise  is  to  understand  how  long  such 
strong  carriers  can  remain  financially  viable  under  the  various  circumstances  posited 
in  the  strike  scenarios.   It  is  particulariy  important  to  develop  some  understanding  of 
the  degree  to  which  carriers  are  placed  in  jeopardy  as  a  result  of  the  proposed  legis- 
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lation  (H.R.  5  and  S.  55)  which  would  effectively  prohibit  the  permanent  replacement 
of  airline  workers  during  labor  disputes. 

Some  important  features  of  airiine  labor  disputes  that  were  not  considered  are: 

o         Reduced  productivity  due  to  the  effects  of  picketing  on  carrier  business 
and  on  the  productivity  of  workers. 

o         TTie  sut»tantial  diseconomies  that  may  be  experienced  when  operatine 
at  less  than  normal  capacity.  j^iaung 

With  regard  to  the  latter  issue,  GRA  attempted  to  identify  those  costs  that  would  be 
truly  avoidable  during  a  strike;  inevitably  there  are  some  costs  that  would  be 
avoidable  in  part  and  others  ttuit  would  not  be  avoidable  at  all.   Whenever  faced 
with  a  decision  about  a  particular  cost  category,  GRA  erred  on  the  side  of  assuming 
that  the  firm  could  avoid  costs.  The  result  is  that  in  GRA's  scenarios,  airiincs  may 
exhibit  greater  financial  durability  than  actually  may  be  the  case. 

In  the  financial  analysis,  GRA  developed  three  scenarios.  The  first  replicates 
the  conditions  ttiat  existed  during  the  United  Airiines  pUots'  strike  in  1985.   At  that 
time,  the  carrier  estimated  that  it  could  have  completely  rebuilt  its  system  within  11 
months  by  hiring  replacement  workers  and  by  utilizing  those  pUots  who  crossed 
picket  lines.   GRA  examines  how  two  financially  strong  carriers  operating  in  1989 
would  have  fared  under  these  conditioiu. 

GRA  then  examined  two  scenarios  assuming  the  proposed  legislation  becomes 
law.   Again,  the  basic  assumptions  are  based  upon  the  actual  circumstances  of  the 
pilots'  strike  at  United  in  1985j  however,  to  replicate  ttie  effects  of  fte  legislation,  no 
replacement  ivorkers  are  assumed  to  help  the  company  rebuild.  The  two  scenarios 
under  the  proposed  legislation  are  distinguished  from  the  United  situation  by  apply- 
ing the  foUo%ving  assumptions: 

o         Wnwt  Cm90  Scenario:   The  Struck  carrier  would  be  able  to  fly  only  that 
percentage  of  its  capacity  that  United  was  able  to  get  into  me  air 
without  substantial  worker  cross-over  during  its  stnke  in  1985. 

o  Intermediate  Case  Scenario:   The  struck  carrier  would  slowly  rebuild 

itself  using  orUy  pilots  who  would  gradually  cross  picket  lines  over  a  21 
month  penod. 
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Conclusions  Conccminy  the  Ability  of  Airiip^  to  Survivg  «;triWi^ 

Airlines  share  one  characteristic  with  all  other  service  industries:  they  can  not 
inventory  output  in  anticipation  of  a  strike.  This  circumstance  magnifies  the  financial 
jeopardy  a  carrier  faces  during  a  strike. 

It  must  continue  to  satisfy  its  fixed  obligations,  including  payments  of  interest, 
and  long-term  debt  coming  due.   In  addition,  it  must  pay  its  trade  creditors  or  face 
being  cut  off  from  such  vital  inputs  as  fuel,  aircraft  parts  and  the  ability  to  land  at 
airports.   These  current  liabilities  must  be  satisfied  even  as  the  airline  operates  at  a 
fraction  of  its  former  level.   Additional  cash  will  be  needed  to  fund  the  operating 
deficit  from  tixe  on-going  operations  during  \he  strike.   Money  will  be  going  out 
much  faster  than  it  comes  in,  which  can  put  the  carrier  in  financial  jeopardy  quickly. 

Some  important  trends  emerged  from  our  analysis  of  strike  scenarios: 

o  Strikes  under  the  present  law  are  costlv  and  threaten  airiine  viability: 

Both  airlines  run  out  of  cash  after  a  four-month  pilot  strike  assunung 
the  United  Airlines  1985  scenario.   This  meaiu  that  these  carriers  would 
have  be  borrow  between  15  and  32  percent  of  ti\eir  net  worth  in  order 
to  survive  such  a  strike.    Both  firms  would  experience  substantial 
financial  stress  even  under  present  labor  laws.   Our  analysis  indicates 
that  these  carriers  would  have  a  good  chance  of  surviving,  however. 

o  Neither  carrier  would  be  likely  to  survive  a  worst  case  scenario  under 

the  new  legislation:    Both  carriers  would  run  out  of  cash  within  four 
months.   A  bankruptcy  model  predicts  that  tfiere  is  a  substantial  likeli- 
hood that  ttie  large  airline  would  be  bankrupt  within  nine  months, 
while  the  smaller  carrier  would  be  bankrupt  wittun  ten  months.   Both 
carriers  would  have  to  borrow  a  majority  of  their  net  worth  to  stay  in 
business  even  ttiat  long,  creatine  a  substantial  incentive  for  stockholders 
to  pressure  ttie  companies  to  seO  off  assets,  and  perhaps  shutdown  to 
preserve  net  worttu 

O  The  reaultg  for  the  intermediate  scenario  under  tfie  new  legislation 

augyeat  that  a  strike  of  long  duration  would  be  likely  to  bankrupt  both 
camera:   Again,  each  airiine  runs  out  of  cash  within  four  months.   A 
bankruptcy  model  suggests  tinat  it  is  likdy  that  the  large  airline  would 
be  insolvent  %vithin  one  year  at  which  point  it  would  have  borrowed  at 
least  50  percent  of  ib  net  wordi  to  remain  in  business.  The  smaller 
airline  would  approach  baixkruptcyin  the  12th  month  and  would  have 
borrowed  28  pncent  of  its  net  worth  to  survive. 
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Figure  ES.l 

Summary  Results  of  Impacts  of  Strike  on  Airline 

Finances  Under  Three  Scenarios 
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The  results  of  the  three  sceiurios  are  summarized  in  Figure  ES.l  which  presents  the 
results  of  a  bankruptcy  model  utilized  in  the  analysis.^ 

These  resulb  suggest  that  the  increased  bargaining  power  of  labor  resulting 
from  the  proposed  legislation  would  be  so  substantial  that  carriers  would  have  little 
choice  but  to  avoid  strikes  and  transfer  resources  to  their  unionized  work  forces  at 
the  expense  of  both  consumers  investors  and  the  general  public.   Under  the  proposed 
law,  taking  a  strike,  even  in  the  intermediate  case,  would  threaten  the  survival  of  an 
airline. 

Condusinna 

It  is  important  to  note  that  the  results  of  these  scenarios  are  subject  to  the 
assumptioris  made.  Because  the  sceiurios  were  applied  to  two  of  the  strongest  air- 
lines in  circumstances  in  which  they  otherwise  made  substantial  profits,  and  because 
the  scenarios  themselves  were  drawn  conservatively,  we  believe  that  the  results 
obtained  are  probably  optimistic.   A  carrier  entering  a  strike  in  a  weaker  financiaJ 
state,  or  subject  to  substantial  productivity  losses  and  further  market  share  erosion 
due  to  job  actions  or  other  union  activities,  would  fare  less  well  than  the  two  carriers 
examined  here.  Given  dtese  results,  GRA  concludes: 

o  Carriers  are  already  unlikely  to  be  willing  to  take  strikes;  without  the 
ability  to  replace  workers,  me  threat  to  me  viability  of  such  firms  will 
be  so  great  that  they  will  become  even  more  strike-averse. 

o         As  a  result  the  balance  in  labor-management  relations  in  the  airiine 
industry  wdll  be  upset 

o  The  size  of  the  economic  rents  already  enjoyed  by  airiine  workers  will 
grow  at  a  result  of  this  legislation  at  tt\e  expense  of  consumers,  inves- 
tors in  airline  companies,  and  the  general  public 

o         Even  if  airlines  survive  strikes,  they  will  emerge  as  less  effective  compet- 
itors in  both  domestic  and  international  markets. 


1  The  bankiuptcy  modd  produces  a  *Z  score*  which  captuict  the  key  financial  ratios  from  a  firm's 
income  statement  and  ttalancc  sheet  and  predicts  'financial  strets*  and/or  bankruptcy.  The  model  is 
described  in  Chapter  3  and  Appendix  B. 


ES-7 

Geiman  RcMVch  Associates.  Inc 

^.y       ... 


141 


Under  current  law,  strikes  are  few  in  number  and  most  often  of  short  dura- 
tion.  The  field  is  balanced  in  that  both  employees  and  employers  incur  significant 
and  long  lasting  costs  during  and  after  a  strike.   Therefore,  while  the  potential  losses 
from  a  strike  tend  to  discipline  the  bargaining  positions  of  both  sides,  the  strike 
alternative  can  be  employed  if  conditions  warrant   Under  the  proposed  legislation, 
however,  a  strike  would  threaten  the  survival  of  even  the  strongest  carrier.  The 
airlines,  which  already  pay  wage  premiums  to  their  workers,  will  be  less  able  to 
resist  union  demands.   The  balance  ii\herent  in  the  current  situation  will  be  lost  and 
consequent  costs  will  be  borne  by  carriers,  air  passengers,  shippers  and  the  general 
public 


ES-8 

nafcmn  RcMvcti  Associates.  Inc 


142 


GEORGE  E.  LEITZ 
SONNY  HAU 
CHARLES  FAULDING 

Infl  Secretary-Treasurer 

EXECUTIVE  COUNCIL 
Vice-Presidents 

MICHAEL  SAKALO 
MARTIN  BELLAMY 
PAUL  CAIOZZO 
PAUL  GAY  NOR 
JOHN  J   KERRIGAN 
WILLIAM  KtRRANE 
EDWARD  KOZtATEK 
FRANK  McCANN 
PAUL  NEWOOHF 
PEGGY  OLSTEtN 
GEORGE  ROBERTS 

Council  Members 

JOHN  BLAND 
FRED  OALLA  TORRE 
EUGENE  f    DOWNEY 
SUSAN  GOODMAN 
THOMAS  McADAM 
LAWRENCE  MARTIN 
FRANK  O'BRIEN 
MICHAEL  PARRISH 
ROGER  TAUSS 


EXECUTIVE  BOARD 

FRANK  CAIAZZO 
StMIEL  CAMPBELL 
JUDITH  COUGHLIN 
JACK  CRONIN 
MIKE  Dl  DONNA 
KEN  FAULKNER 
ROBERT  FULTON 
LARRY  GORMAN 
JOHN  HEINOORF 
JAMES  HOOD 
MARK  IPPOLITO 
WILLIE  JAMES 
HARRY  LOMBARDO 
THOMAS  LUTTON 
JOHN  MIRRIONE 
JOHN  ORLANDO 
DANIEL  OTIOURKE 
ROBERT  PELLEGRINO 
AL  PROVENZANO 
PETE  OUINONES 
DENNIS  QUISH 
JOHN  SARA 
DONALD  VOGEL 
FRANK  ZUBOWICZ 


Transport  Workers  Union  of  America 

Affiliated  with  American  Federation  of  Labor  and  Congress  of  Industrial  Organizations 
80  WEST  END  AVENUE       .       NEW  YORK.  NY.  10023       .      PHONE:  873-6000 


TESTIMONY  OF  GEORGE  LEITZ,  PRESIDENT 
TRANSPORT  WORKERS  UNION  OF  AMERICA,  AFL-CIO 
ON  HR-5, 
BEFORE  THE  SUBCOMMITTEE  ON  AVIATION  OF  THE  HOUSE 

COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 


Good  morning,  my  name  is  George  E.  Leitz  and  I  am 
President  of  the  Transport  Workers  Union  of  America,  AFL- 
CIO.  The  TWU  now  represents  close  to  55,000  employees 
covered  by  the  Railway  Labor  Act,  approximately  45,000  of 
whom  work  in  the  airline  industry.  The  TWU  represents  a 
variety  of  airline  classes  and  crafts,  including  maintenance 
and  related,  fleet  service,  flight  attendants,  dispatchers, 
and  instructors,  and  we  have  representations  of  some  sort  at 
most  scheduled  U.S.  carriers. 

I  am  testifying  today  in  strong  support  of  HR-5.  I 
have  been  involved  in  collective  bargaining  for  close  to 
forty  years  and,  unfortunately,  have  witnessed  a  number  of 
strike  situations.  Strikes  are  always  difficult  and 
emotional  matters  and  even  in  the  best  of  circumstances  it 
is  no  easy  task  to  salvage  an  agreement  which  protects  both 
parties'  legitimate  interests.  I  can  say  with  total 
confidence  though,  that  when  permanent  replacements  are 
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introduced  by  management,  circumstances  become  more  strained,  more 
emotional,  and  solutions  more  difficult  to  achieve.  Indeed,  in  the 
Greyhound  and  Ravenswood  Aluminum  strikes  the  issue  of  how  to 
handle  replacement  workers  —  and  their  rights  versus  the  job 
rights  of  strikers  —  divided  the  parties  and  perpetuated  the 
strike  long  after  the  underlying  contractual  disputes  had  been 
resolved.  In  short,  it  is  clear  to  me  that  the  threat  of  permanent 
replacement  seldom  prevents  strikes,  but  resort  to  permanent 
replacement  invariably  prolongs  them. 

I  recognize  that  a  number  of  this  bill's  opponents  argue  that 
HR-5  will  tilt  the  playing  field  in  labor's  favor,  and  therefore, 
encourage  strike  activity.  After  I  have  witnessed  —  and 
personally  experienced  —  the  suffering,  privation,  and  family 
bankruptcies  which  almost  inevitably  occur  in  any  lengthy  strike, 
even  without  replacements,  I  cannot  imagine  how  anyone  could 
seriously  contend  that  labor  has  some  sort  of  advantage  or  that  we 
would  be  encouraged  to  call  strikes.  However,  the  above  criticism 
of  the  bill  is  particularly  ironic  in  the  Railway  Labor  Act 
context.  In  RLA  covered  industries  in  the  last  twelve  years 
management  has  had  an  immense  advantage.  In  those  situations  in 
which  airline  or  rail  management  believed  that  it  could  prevail  in 
a  strike  through  use  of  permanent  replacements  the  Department  of 
Transportation  has  been  only  too  eager  to  get  out  of  the  way  and 
let  them  have  at  it.  The  primary  example  of  this  occurred  during 
the  Eastern  Air  Lines  strike  when  the  Secretary  of  Transportation  - 
-  after  being  assured  by  Frank  Lorenzo  that  enough  Eastern  pilots 
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would  cross  the  lAM's  picket  line  to  keep  the  airline  running  — 
refused  to  empanel  a  Presidential  Emergency  Board,  notwithstanding 
the  best  efforts  and  advice  of  Chairman  Oberstar.  By  contrast, 
last  summer  our  Amtrak  membership  had  barely  set  foot  on  the 
sidewalk  to  begin  picketing  before  the  Secretary  of  Transportation, 
at  rail  management's  behest,  charged  up  to  Congress  to  successfully 
push  FEB  legislation  ordering  our  members  back  to  work. 

In  short,  during  the  past  12  years  the  prevailing 
interpretation  of  the  Railway  Labor  Act  has  been  that  government 
intervention  is  only  appropriate  when  a  strike  may  be  successful, 
at  which  point  such  intervention  becomes  inevitable.  Based  on  this 
experience,  I  think  rail  and  airline  management  are  talking  out  of 
both  sides  of  their  mouths  when  they  complain  that  this  Bill  will 
interfere  with  the  free  play  of  economic  forces. 

In  my  view  and  in  my  experience,  resort  to  permanent 
replacements  is  always  a  mechanism  for  avoiding  serious 
negotiations  and  an  excuse  for  refusing  any  agreement.  It  is  a  way 
of  seeking  destruction  of  collective  bargaining  rather  than 
engaging  in  it,  and  a  practice  which  cannot  be  reconciled  with  the 
RLA's  core  requirement  that  both  parties  make  every  reasonable 
effort  to  make  and  maintain  agreements.  I  hope  that  Congress  will 
at  long  last  end  this  way  of  dealing  and  pass  HR-5. 
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Chainaan  Oberstar,  Members  of  the  Subcommittee: 

Thank  you  for  this  opportunity  to  testify  at  this  hearing  on  H.R. 
5,  a  bill  to  amend  the  National  Labor  Relations  Act  and  the 
Railway  Labor  Act  to  prevent  discrimination  based  on 
participation  in  labor  disputes.  My  name  is  Dee  Maki  and  I  am 
the  National  President  of  the  Association  of  Flight  Attendants, 
AFL-CIO.  I  am  here  today  on  behalf  of  the  33,000  flight 
attendants  we  represent  at  20  U.S.  carriers  to  discuss  how 
vitally  important  it  is  to  pass  H.R.  5. 

At  the  Association  of  Flight  Attendants,  we  have  experienced 
first  hand,  managements'  threat  of  permanently  replacing  workers. 
We  have  also  seen  that  threat  carried  out.  Both  experiences,  as 
well  as  watching  management  play  its  ruthless  and  greedy  game  at 
other  airlines  with  other  workers,  have  had  a  tremendous 
psychological  effect  on  our  union's  members.  It  is  now  widely 
believed  that  employers  are  very  willing  to  hire  permanent 
striker  replacement  workers.  This  belief  has  increased  my 
colleagues'  fear  of  being  permanently  replaced  if  we  strike. 
This  perception  has  made  "the  strike"  a  much  less  effective  tool 
for  labor  and  has  eroded  the  bargaining  power  of  unions. 

Over  15  years  ago,  AFA  workers  were  first  threatened  by  the  use 
of  permanent  replacement  workers.   In  1976,  our  members  at  one 
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carrier  were  forced  to  go  on  strike.  Twenty-three  days  into  the 
strike,  flight  attendants  received  a  letter  from  management 
threatening  that  striking  flight  attendants  would  be  permanently 
replaced.  At  the  time,  we  believed  this  action  would  be  illegal. 
We  soon  learned  about  the  Mackay  decision  and,  in  realizing  that 
the  flight  attendants  could  be  replaced  legally,  signed  a  back- 
to-work  agreement  two  days  later.  While  what  we  signed  may  be 
viewed  now  as  a  reasonable  agreement,  clearly  we  were  "punished" 
for  striking  and  had  to  accept  some  less-than-desirable 
provisions. 

This  saga  did  not  end  when  the  flight  attendants  returned  to 
work.  That  same  year,  the  same  company  started  training  its 
clerical  staff,  supervisors  and  passenger  service  coordinators 
through  FAA-approved  programs  to  qualify  as  flight  attendants. 
As  each  contract  deadline  approached,  more  support  staff  were 
trained.  It  became  clear  the  airline  would  be  prepared  for  the 
next  round  of  collective  bargaining  by  having  permanent 
replacement  workers  ready. 

In  July  of  1984,  AFA  and  the  airline  began  a  new  round  of 
negotiations.  Less  than  three  months  later,  AFA  applied  for 
mediation.  In  February  of  1985,  the  company  started  to  train 
replacement  flight  attendants.  During  the  same  month,  the 
Company  mailed  the  first  of  a  number  of  letters  to  all  flight 
attendants   encouraging   them   to   cross   any  picket   line   and 
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threatening  any  flight  attendant  who  did  not  cross  the  line  with 
permanent  replacement.  The  following  month,  when  AFA  members 
refused  to  cross  a  machinist  picket  line,  the  airline  announced 
it  was  accepting  applications  for  permanent  flight  attendant 
positions.  Days  later,  the  airline  began  training  future  flight 
attendants.  These  trainees  started  working  shortly  thereafter. 
The  flight  attendants  replaced  by  these  new  hires  were  directed 
by  management  to  return  their  uniforms  and  pick  up  their  last 
paycheck . 

More  replacement  workers  were  trained  and  started  work.  On  March 
16th,  1985,  less  than  two  weeks  after  AFA  members  honored  the 
machinists'  picket  line,  AFA  reached  a  tentative  agreement.  More 
junior  flight  attendants  had  to  wait  until  as  late  as  May  1st  to 
return  to  work  while  the  90  "replacement  workers"  continued  to 
fly  trips.  It  is  important  to  note  that  newly-trained  flight 
attendants  who  did  not  cross  the  picket  line  were  paid 
substantially  less  as  "B-scalers"  than  their  "replacement  worker" 
counterparts  who  were  receiving  "A-scale"  wages.  By  this  action, 
management  made  it  very  clear  that  it  would  "reward"  employees 
who  crossed  the  picket  line  and  actively  would  work  against 
those  who  stood  unified  in  support  of  their  union  principles. 

In  the  end,  the  threat  and  use  of  permanent  replacement  workers 
poisoned  the  collective  bargaining  process.  The  negotiation 
process  was  thrown  off  track  and  the  entire  atmosphere  changed. 
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Flight  attendants  began  questioning  whether  they  should  cross  a 
picket  line  to  save  their  jobs.  It  was  a  very  divisive  and 
effective  tool  for  management  against  the  union.  I  would  like 
to  note,  that  same  carrier  today  is  still  threatening  its  flight 
attendants  with  permanent  replacement. 

It  would  be  irresponsible  if  I  did  not  take  a  moment  to  point  out 
to  the  Subcommittee  the  safety  factor  in  the  permanent 
replacement  issue.  As  you  know,  flight  attendants  are  trained 
safety  professionals.  We  play  a  vital  safety  role  on  the 
aircraft.  Because  we  are  not  certified  and  because  the  FAA 
permits  carriers  to  qualify  flight  attendants  with  minimal 
training,  we  can  be  easily  replaced  during  strikes.  How 
qualified  could  a  replacement  worker  be  after  only  18  hours  of 
training  and  no  experience?  Some  of  the  replacement  workers  at 
this  airline  had  never  worked  as  flight  attendants  before,  while 
others  were  familiar  only  with  aircraft  other  than  those  in  the 
company's  fleet.  Would  these  new  employees  be  able  to  evacuate  a 
plane  or  help  a  sick  or  injured  passenger?  No  one  can  say  with 
certainty.  It  is  crucial  that  this  safety  issue  is  considered 
when  allowing  permanent  replacement  workers. 

The  ugly  specter  of  permanent  replacement  workers  deeply  affects 
our  members  and  all  workers.  Today,  our  negotiating  committees 
go  to  the  table  to  begin  negotiating  with  an  added  dread.  We  are 
pushed  to  the  wall  from  the  start  with  the  knowledge  that 
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trained  permanent  replacement  workers  are  ready  at  any  time. 
This  leaves  management  with  no  real  incentive  to  reach  a  fair  and 
equitable  agreement.  Management  also  has  no  incentive  to  value 
it  current  workforce  and,  therefore,  can  simply  concentrate  on 
how  quickly  workers  can  be  replaced  rather  than  bargain  in  good 
faith.  The  potential  of  a  strike  had  always  been  the  incentive 
needed  to  keep  management  at  the  table,  seeking  compromise.  That 
has  been  lost,  and  collective  bargaining  is  less  effective  as  a 
result. 

The  enactment  of  H.R.  5  will  bring  back  fairness  and  equal 
footing  in  labor  negotiations.  As  AFL-CIO  President  Lane 
Kirkland  has  stated,  "The  enactment  of  this  measure  would  enhance 
the  prospects  of  cooperation,  by  reinforcing  the  proposition  that 
the  best  way  to  resolve  difference  is  across  the  bargaining 
table,  in  a  mutual  effort  to  reach  a  conclusion  that  represents  a 
mutually  acceptable  solution  to  the  many  problems  that  arise  in 
the  day  to  day  and  on  going  relations  between  workers  and 
employers."  Labor's  strength  is  in  negotiation,  not  strikes.  It 
is  not  in  anyone's  best  interest  to  force  a  strike.  It  is  in 
both  party's  best  interest  to  negotiate  a  compromise  and  continue 
working.  Yet,  without  the  ability  to  strike  and  then  return  to 
our  jobs  when  a  solution  is  reached,  labor's  ability  to  reach 
agreements  at  the  bargaining  table  is  fundamentally  reduced. 

As  Senator  Howard  Metzenbaum  stated  when  he  introduced  the  Senate 
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bill,  "The  right  to  strike,  the  worker's  principal  economic 
weapon,  has  become  nothing  more  than  a  hollow  promise.  Without 
it,  workers  lose  the  ability  to  bargain  ef fectively . . .The 
resulting  imbalance  of  power  jeopardizes  the  continued  existence 
of  the  American  labor  movement."  On  behalf  of  AFA,  I  urge  you  to 
support  H.R.  5  and  restore  a  level  playing  field  to  labor- 
management  relations  in  this  country. 

Members  of  the  Subcommittee,  thank  you  again  for  allowing  me  to 
testify  today  on  this  issue.  Borrowing  again  from  Senator 
Metzenbaum,  "The  fabric  of  our  industrial  relations  is  frayed, 
and  we  must  mend  it."  The  Association  of  Flight  Attendants  is 
committed  to  mending  that  fabric  and  restoring  dignity  to  the 
labor  of  loyal,  dedicated  and  hardworking  Americans.  I  will  be 
pleased  to  answer  any  questions  you  may  have. 
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(SUBMITTED  BY  WILLIAM  L.  SCHERI) 

STATEMENT  OF  GEORGE  J.  KOURPIAS 

INTERNATIONAL  PRESIDENT 

INTERNATIONAL  ASSOCIATION  OF 

MACHINISTS  AND  AEROSPACE  WORKERS 

BEFORE  THE  SUBCOMMITTEE  ON  AVIATION 

U.S.  HOUSE  OF  REPRESENTATIVES 

ON  H.R.  5,  AMENDING  THE  RAILWAY  LABOR  ACT 

AND  THE  NATIONAL  LABOR  RELATIONS  ACT 

TO  PREVENT  DISCRIMINATION 

BASED  ON  PARTICIPATION  IN  LABOR  DISPUTES 


MAY  5,  1993 

My  name  is  George  J.  Kourpias.  I  am  the  President  of  the 
International  Association  of  Machinists  and  Aerospace  Workers 
("lAM")  and  a  Vice  President  of  the  AFL-CIO.  The  lAM  represents 
approximately  800,000  active  and  retired  employees  in  industries 
throughout  the  United  States  and  Canada.  It  is  the  largest  union 
in  the  air  transport  industry  representing  105,000  mechanics  and 
related  employees  as  well  as  office  clerical,  fleet  and  passenger 
service  employees  and  flight  attendants. 

I  would  like  to  thank  the  Chairman  and  each  member  of  this 
committee  for  providing  the  lAM  with  the  opportunity  to  voice  our 
strenuous  support  for  H.R.  5.  Passage  of  this  legislation  is 
critical  to  begin  a  levelling  of  a  playing  field  that  is  badly 
tilted  against  working  people  and  the  collective  bargaining 
process. 

The  Railway  Labor  Act  ("RLA")  governs  labor  relations  in  the 
airline  and  railroad  industries.  It  was  the  unique  product  of 
negotiations  between  employers  and  representatives  of  employees  in 
the  railroad  industry  who  struck  a  delicate  balance  between  the 
industry's  desire  for  stable  labor  relations  and  the  employees' 
undisputed  right  to  strike  to  attain  fair  wages  and  working 
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conditions.  The  RLA  was  amended  in  1936  to  include  air  carriers 
because  that  industry,  too,  was  becoming  critical  to  our  nation's 
commerce.  Among  the  express  purposes  of  the  Act  are  (l)  to 
preserve  employees'  right  to  organize;  (2)  to  encourage  collective 
bargaining  for  the  settlement  of  labor  disputes;  (3)  to  prevent  the 
interruption  of  services;  and  (4)  to  aid  in  the  prompt  settlement 
of  disputes.  45  U.S.C.  §  151a.  In  furtherance  of  these  goals,  the 
RLA,  like  the  National  Labor  Relations  Act  ("NLRA") ,  guarantees 
employees  the  right  to  strike.  Because  it  covers  industries  viewed 
to  be  critical  to  commerce  and  our  national  defense,  the  RLA 
imposes  procedures  which  must  be  exhausted  before  either  party  may 
resort  to  economic  "self  help"  measures,  often,  the  process  takes 
years  to  complete  and  it  is  the  parties  that  end  up  exhausted. 
However,  on  the  whole,  the  Act  has  worked  rather  well  and  there 
have  been  remarkably  few  strikes  in  the  railroad  and  airline 
industries.  Those  which  have  occurred  were  of  relatively  short 
duration,  with  the  employees  in  most  cases  returning  to  their  jobs 
when  the  dispute  was  settled.  However,  what  were  once  economic 
disputes  of  finite  duration  have  become  desperate  life  and  death 
struggles  because  employers  have  been  permitted  to  utilize  the 
poison  gas  of  permanent  striker  replacement. 

How  could  this  have  happened  when  both  the  RLA  and  the  NLRA 
embody  clear  Congressional  mandates  prohibiting  employer  reprisal 
against  striking  workers?  The  short  answer  is  judge-made  law.  The 
door  was  opened  by  the  Supreme  Court's  ruling  in  Labor  Board  v. 
Mackay  Company.  304  U.S.  333  (1938),  only  to  be  expanded  upon  by 
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the  Court  in  Belknap  v.  Hale^  463  U.S.  491  (1983)  and  TWA.  Inc.  v. 
Flight  Attendants.  489  U.S.  426  (1989). 

These  decisions  effectively  gave  employers  a  nuclear 
capability  that,  once  launched,  could  not  be  recalled.  The  very 
threat  that  an  employer  may  offer  permanent  employment  to  strike 
breakers  and  that  workers  contemplating  a  strike  may  have  no  jobs 
to  go  back  to,  works  to  defeat  the  collective  bargaining  process. 
Workers  are  effectively  disarmed  of  any  legal  right  to  bargain 
collectively  and  to  engage  in  effective  strike  activity  when  all 
else  fails.  Those  rights  have  been  confiscated  by  these  court 
decisions.  For  instance,  Belknap  upheld  the  right  of  replacement 
workers  to  sue  an  employer  for  breach  of  contract  after  the 
replacement  workers  were  discharged  so  that  striking  workers  could 
return  to  their  jobs.  In  TWA,  the  Court  held  that  TWA  was  not 
obligated  to  displace  replacement  workers  in  order  to  reinstate 
dedicated  flight  attendants  who  wanted  nothing  more  than  to  return 
to  the  jobs  in  which  they  had  served  loyally  and  well  for  many 
years . 

Employers,  having  recently  discovered  the  devastating 
capabilities  of  the  striker  replacement  weapon,  have  made  it  open 
season  on  their  employees.  It  gives  us  little  comfort  that  while 
employees  have  the  theoretical  right  to  strike,  employers  now  have 
the  right  as  a  practical  matter  to  fire  them  for  doing  so.  My 
reading  of  these  rulings  reminds  me  of  the  old  Soviet  constitution, 
which  supposedly  guaranteed  freedom  of  religion.  Here,  while 
workers  cannot  be  discharged  or  disciplined  for  actually  engaging 
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in  a  strike,  they  may,  however,  be  permanently  replaced  during  a 
strike  and  be  denied  the  right  to  return  to  their  jobs.  These 
legalistic  gymnastics  have  caused  thousands  of  our  members  to  have 
their  lives  destroyed.  Employers  now  transform  disputes  over  the 
terms  of  a  collective  bargaining  agreement  into  a  way  to  get  rid  of 
organized  labor.  The  situation  cries  out  for  immediate  legislative 
action. 

Perhaps  the  best  example  of  the  abuse  and  ugly  distortion  of 
the  collective  bargaining  process  occurred  at  Eastern  Air  Lines. 
On  March  4,  1989,  the  machinists  at  Eastern  Air  Lines  went  on 
strike  in  a  desperate  effort  to  stop  worker  abuse  and  to  save  the 
airline  from  destruction.  Lorenzo  miscalculated  and  our  picket 
lines  were  immediately  honored  by  Eastern  flight  attendants  and 
pilots. 

Prior  to  striking,  the  lAM  exerted  every  possible  effort  to 
avoid  a  strike,  including  offering  to  accept  binding  arbitration, 
as  proposed  by  the  Chairman  of  the  National  Mediation  Board.  That 
offer  was  rejected.  Finally,  18,000  skilled  employees  walked  out. 
However,  because  the  strike  was  impacting  Lorenzo's  operations. 
Eastern  sought  refuge,  five  days  later,  in  a  bankruptcy  court  to 
neutralize  the  economic  impact  of  the  strike.  Replacement  workers 
were  quickly  hired  from  the  long  lines  of  those  unemployed  by  the 
recession.  Eastern  hired  permanent  replacements  for  4,500 
machinists,  1,800  flight  attendants,  and  1,100  pilots. 

Approximately  one  year  later,  Lorenzo  was  declared  incompetent 
to  manage  Eastern  and  Martin  Shugrue  was  appointed  trustee  to  run 
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the  airline.  Because  Mr.  Shugrue  asserted  that  labor  relations 
were  his  top  priority,  I  met  with  Mr  Shugrue,  as  did  lAM's  vice 
president  in  charge  of  transportation,  John  Peterpaul,  in  the  hope 
of  resolving  the  dispute  with  new  management.  We  strenuously  urged 
that  negotiations  be  resumed;  however,  Shugrue  told  us  his  hands 
were  tied  because  Lorenzo  had  a  poison  pill  in  place  because  he  had 
offered  the  scabs  permanent  jobs.  Thus,  he  argued,  if  he  replaced 
them  the  airline  would  be  exposed  to  damages  that  they  could  not 
afford  to  pay.  shugrue  turned  his  back  on  the  dedicated  employees 
of  Eastern  who  had  risked  their  livelihoods  to  stand  up  for  human 
dignity. 

The  situation  at  Eastern  demonstrates  the  tragic  consequences 
that  can  result  from  permitting  the  permanent  replacement  of 
striking  workers.  That  thousands  of  I AM  members  lost  their  jobs 
because  they  exercised  their  legal  right  to  strike  violates  basic 
notions  of  fairness.  Indeed,  it  is  outrageous  that  the  RLA's 
Congressionally  mandated  system  of  dispute  resolution  has  been 
perverted.  Employers  have  been  handed  a  nuclear  economic  weapon  to 
terrorize  their  workers,  whom  they  have  effectively  disarmed. 

A  collective  bargaining  system  can  function  only  if  employers 
and  employees  both  have  the  ability  to  exert  economic  leverage.  A 
strike  is  a  tool  of  last  resort  that  has  been  used  sparingly, 
particularly  in  the  aviation  industry.  In  every  labor  dispute 
workers  have  a  vested  interest  in  the  economic  health  of  their 
employers.  The  system  worked  because  a  strike  presents  economic 
hardships  to  both  employer  and  employees,  thus  acting  to  hasten  the 
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resolution  of  disputes.  The  employees  lose  their  working  wages  and 
recognize  that  they  are  also  hurt  by  their  employers'  economic 
difficulties  if  the  strike  is  prolonged.  Thus,  the  right  to  strike 
gives  all  parties  added  incentives  to  reach  agreement.  However, 
these  incentives  are  gutted  when  an  employer  can  ignore  the  strike, 
as  well  as  its  dedicated  employees  of  many  years,  by  permanently 
destroying  them  through  the  hiring  of  permanent  replacement 
workers.  We  have  seen  this  tragic  pattern  unfold  at  Eastern  Air 
Lines,  Greyhound,  International  Paper,  Diamond  Walnut  and  many 
other  companies. 

Enactment  of  H.R.  5  will  restore  the  delicate  balance  on  which 
collective  bargaining  is  based.  The  exercise  of  striker 
replacement  has  clearly  upset  that  balance.  Between  1980  and  1992, 
there  was  an  alarming  increase  in  the  hiring  of  replacement  workers 
by  employers  facing  a  labor  dispute.  According  to  the  General 
Accounting  Office,  one  of  every  three  strikes  during  that  period 
involved  the  hiring  or  threat  of  hiring  permanent  replacement 
workers. 

H.R.  5  can  and  must  return  some  balance  to  the  collective 
bargaining  process,  as  was  intended.  Enactment  of  this  legislation 
will  help  level  the  playing  field,  preserve  the  Congressional 
intent  of  labor  legislation,  and  restore  a  badly  needed  spirit  of 
fairness  to  labor  relations  in  this  country. 
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Proponents  of  legislation  to  prohibit  the  hiring  of  permanent  strike  replacements  have 
contended  that  the  practice  is  a  recent  one  and  that  the  use  and  the  threat  of  the  use  of 
permanent  replacements  has  become  conunonplace.  It  is  further  contended  that  this  has 
destroyed  the  right  to  strike. 

Research  has  demonstrated  the  following: 

•  Employers  did  hire  {)ermement  replacements  on  a  limited  but 
regular  basis  prior  to  1981. 

•  The  best  available  data  indicates  that  there  was  no  increase 
in  the  hiring  of  permanent  replacements  after  1981. 

•  Studies  have  proven  that  neither  the  use  of  permanent  replacements 
nor  the  threat  thereof  became  commonplace  during  the  1980s,  with 
only  3-4%  of  all  strikers  being  replaced. 

•  The  vast  majority  of  replaced  strikers  return  to  their  positions. 

This  research  shows  that  there  have  been  no  developments  in  recent  years  to  justify 
overturning  the  fifty-five  year  old  Mackay  doctrine. 
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MR.  CHAIRMAN  AND  DISTINGUISHED  MEMBERS  OF  THE  SUBCOMMITTEE: 

My  name  is  Daniel  V.  Yager.  I  am  a  management  labor  law  attorney  with  the 
Washington,  D.C  law  firm  of  McGuiness  &  Williams.  I  am  pleased  to  appear  before  the 
Subcommittee  today  to  discuss  H.R.  5,  sometimes  known  as  the  Workplace  Fairness  Act 

Recently,  the  Employment  Policy  Foundation  released  a  book  I  have  written  on  the 
strike  replacement  issue  entitled  Loading  the  Scales:  Is  the  Balance  Between  the  Right  to 
Strike  and  the  Right  to  Operate  in  Need  of  Reform?  A  copy  of  the  book  has  been  sent  to 
each  of  the  Members  of  the  Subcommittee  under  separate  cover.  The  book  is  based  on  a 
similarly  titled  paper  which  I  discussed  before  this  Subconunittee  two  years  ago  when  the 
Subcommittee  held  a  hearing  on  this  same  legislation  during  the  102nd  Congress. 

The  purpose  of  the  book  is  to  carefully  examine  each  of  the  contentions  which  have 
been  made  in  support  of  legislation  to  overturn  the  1938  U.S.  Supreme  Court  decision  in 
NLRB  V.  Mackay  Radio  &  Telegraph  Co.  The  so-called  Mackay  doctrine,  which  has  since 
been  applied  under  the  Railway  Labor  Act,  provides  that,  in  a  strike  over  economic  issues 
where  the  employer  has  committed  no  unfair  labor  practices  causing  or  prolonging  the 
strike,  the  employer  may  hire  strike  replacements  who  do  not  have  to  be  fired  at  the  end  of 
the  strike  in  order  to  return  the  strikers  to  their  positions. 

The  book  addresses  a  number  of  contentions,  as  is  indicated  in  the  Executive 
Simmiary  which  I  have  attached  to  the  end  of  my  testimony.  In  the  interests  of  brevity,  I 
will  focus  my  testimony  today  on  an  area  which  has  generated  considerable  confusion: 
whether  the  threat  and  use  of  strike  replacements  increased  in  the  1980s  and  has  since 
become  "commonplace." 
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The  reason  why  this  issue  has  generated  so  much  debate  is  because  the  proponents 
of  the  legislation  have  had  to  produce  some  compelling  explanation  as  to  why  a  doctrine 
that  has  gone  without  questioning  for  over  fifty  years  should  now  be  nullified.  Actually,  it 
is  even  more  than  fifty  years.  Employers  have  always  had  the  right  to  hire  permanent 
strike  replacements.  The  1938  decision  simply  clarified  that  the  1935  enactment  of  the 
National  Labor  Relations  Act  had  not  changed  that  right  as  long  as  the  employer  complied 
with  the  Act  in  all  other  respects.  By  the  way,  the  doctrine  may  have  been  "dicta"  in  the 
Mackay  case,  but  it  is  well  grounded  in  the  1935  legislative  history  as  well  as  subsequent 
congressional  pronouncements. 

The  contentions  regarding  the  incidence  of  strike  replacements  have  been  a  moving 
target  As  each  one  has  been  refuted,  it  has  shifted  to  a  more  qualified  contention  with 
little  care  taken  for  consistency.  I  will  consider  these  contentions  one  at  a  time. 

1)  "Before  1981.  no  employer  ever  hired  permanent  strike  replacements."  When 
the  debate  over  the  strike  replacement  bill  began,  several  statements  were  made  by  its 
supporters  that,  prior  to  the  1981  PATCO  strike,  no  employer  had  ever  hired  permanent 
strike  replacements.  My  immediate  reaction  to  that  statement  was  to  wonder  where  all  of 
the  case  law  on  the  rights  of  employees  and  employers  in  this  area  had  been  generated  if  in 
fact  there  had  been  no  actual  cases  of  replacements  being  hired. 

Thus,  to  test  the  assertion,  the  Employment  Policy  Foundation  researched  every 
reported  NLRB  case  since  1938  in  which  the  Mackay  case  was  cited — over  500  cases.  Of 
these  cases,  251  involved  the  use  of  permanent  strike  replacements.  Of  those  251,  all  but 
22  involved  strikes  occurring  before  1981. 
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It  should  be  kept  in  mind  that  this  data  does  not  include  every  strike  replacement 
situation — only  those  which  ended  up  being  reported  in  an  ^fLRB  case  citing  Mackay. 
Since  only  about  4-5  percent  of  all  NLRB  cases  result  in  a  reported  case,  we  can  assume 
that  this  25 1  cases  represent  a  much  larger  number  of  cases  both  before  and  after  1981. 

In  any  event,  the  data  conclusively  refutes  the  assertion  that  no  employer  had  ever 
hired  permanent  replacements  prior  to  1981. 

2)  "The  use  of  permanent  strike  replacements  increased  substantially  during  the 
1980s."  Once  it  was  established  that  the  hiring  of  permanent  replacements  was  nothing 
new,  the  bill's  proponents  took  a  different  tack  and  argued  that  strike  replacement  activity 
had  increased  during  the  1980s.  Yet,  this  argument  was  offered  with  no  supporting  data.  It 
simply  exploited  impressions  that  had  been  created  by  a  handful  of  prominent  strike 
replacement  incidents  during  the  1980s.  The  reason  why  no  data  was  offered  was  because 
there  is  none  to  support  that  assertion.  Thus  far,  no  statistics  have  surfaced  tallying  the 
number  of  strikes  where  replacements  were  used  before  or  after  1981. 

Yet,  the  results  of  the  Employment  Policy  Foundation  study  provide  strong 
evidence  that  there  was  no  increase  during  the  1980s.  As  is  shown  in  the  attached  chart, 
the  number  of  reported  Mackay  cases  per  year  has  generally  fluctuated  between  4  and  8 
per  year.  In  fact,  the  high  water  mark  was  reached  in  1948  with  12  cases.  Meanwhile, 
from  1982  through  1987,  the  number  never  even  went  above  5. 

As  I  mentioned  before,  the  cases  in  the  survey  do  not  represent  every  single  strike 
replacement  incident  during  the  years  surveyed.  It  is  only  the  tip  of  the  iceberg.  Yet,  it  is 
certainly  reasonable  to  conclude  that,  if  there  had  been  a  substantial  increase  in  the 
number  of  strike  replacement  incidents,  this  would  have  resulted  in  increased  NLRB 
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litigation,  with  more  cases  being  reported.  That  simply  did  not  occur. 

In  contrast,  what  evidence  has  been  presented  on  the  other  side  to  demonstrate  an 
increase  in  strike  activity?  Proponents  of  the  strike  bill  have  pointed  to  the  results  of  two 
studies — one  by  the  General  Accounting  Office  and  the  other  by  Professor  Cynthia 
Gramm  of  the  University  of  Alabama  at  Huntsville. 

Here  it  should  be  noted  that,  unlike  the  Employment  Policy  Foundation  study, 
neither  the  GAO  study  nor  the  Gramm  study  analyzed  any  strikes  pre-dating  1985.  The 
GAO  study,  which  I  will  describe  more  fully  below,  simply  surveyed  a  sample  of  employer 
and  union  representatives  involved  in  1985  and  1989  strikes  and  asked  whether  they 
"believed"  there  were  fewer  strikes  involving  permanent  replacements  during  the  late  1970s 
than  those  occurring  in  the  late  1970s.  Forty-five  percent  of  the  employer  representatives 
and  77  percent  of  the  union  representatives  responded  affirmatively,  showing  a  lack  of 
consensus  between  the  two  classes  of  respondents.  More  significantly,  the  imion 
representatives  believed  that,  in  the  late  1980s,  permanent  replacements  were  being  hired 
in  50  percent  of  all  strikes.  Yet,  as  will  be  described  below,  the  GAO  survey  found  that  it 
was  only  occurring  in  about  15  percent  of  all  strikes.  If  those  responding  to  the  survey 
could  not  accurately  assess  the  situation  of  the  late  1980s,  how  valid  is  their  opinion  on 
what  had  happened  ten  years  e£irlier? 

The  Gramm  study  is  even  less  conclusive.  Professor  Gramm  surveyed  companies 

involved  in  strikes  fi-om  two  separate  groupings: 

•       Work  stoppages  involving  1,000  or  more  workers  from  1984  to  1988. 
This  represents  only  5  percent  of  all  strikes  during  that  period. 
From  this  narrow  base,  only  35  strikes  (12  percent  of  the  total) 
were  actually  surveyed;  and, 
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•        Work  stoppages  in  New  York  State  involving  6  or  more  employees 
from  1984  to  1985  and  20  or  more  from  1986  to  1988.  From  this 
field,  a  total  of  21  strikes  were  surveyed. 

Of  the  56  strikes  Professor  Gramm  studied,  ten  involved  the  use  of  permanent 

strike  replacements.  These  ten  companies  told  Professor  Gramm  that  this  was  the  first 

time  they  had  ever  hired  permanent  replacements.  From  this  small  sample,  the 

proponents  of  the  strike  replacement  legislation  have  pointed  to  the  Gramm  study  as 

evidence  that  the  use  of  strike  replacements  increased  in  the  1980s.  It  is  worth  noting  that 

Professor  Gramm  herself  found  this  data  to  be  so  inconclusive  that  she  didn't  even  include 

it  in  her  paper.  Rather,  she  related  these  discussions  at  a  1991  seminar  from  which  she  has 

often  been  quoted. 

The  fact  is  that,  thus  far,  there  has  been  no  data  offered  to  conclusively  demonstrate 

whether  there  was  or  was  not  a  marked  increase  in  strike  replacement  activity  during  the 

1980s.  Thus  far,  the  Employment  Policy  Foundation  data,  signifying  an  absence  of  any 

increase,  is  the  best  evidence  available. 

3)  "The  use  of  p)ermanent  replacements  has  become  commonplace."  This,  of 

course,  has  been  a  contention  that  has  been  made  throughout  the  debate  over  permanent 

strike  replacements.  The  only  comprehensive  data  available  is  from  recent  years. 

Fortunately,  there  is  better  data  to  work  with. 

In  1990  and  1991,  the  GAO  released  the  results  of  two  surveys  involving  strikes  in 

1985  and  1989.  These  surveys  were  conducted  at  the  request  of  the  House  and  senate 

sponsors  of  the  strike  replacement  legislation. 

From  a  database  collected  by  the  Federal  Mediation  and  Conciliation  Service  for 

strikes  in  those  years,  the  GAO  surveyed  participants  in  200  strikes  from  each  year. 
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representing  17  percent  of  reported  strikes  in  1985  and  27  percent  in  1989.  The  results 
showed  anything  but  an  epidemic.  In  both  years,  the  incidence  of  strike  replacements  had 
been  17  percent  of  aU  strikes.  More  significantly,  the  percentage  of  strikers  actually 
replaced  was  only  4  percent  in  1985,  declining  to  3  percent  in  1989.  This  represents  a  total 
of  one-hundredth  of  one  percent  of  the  entire  American  workforce. 

4)  'The  threat  of  strike  replacements  has  become  commonplace  since  the  1980s 
resulting  in  a  sharp  reduction  in  strike  activity  over  the  past  decade.  Because  the  data  has 
demonstrated  that  the  actual  incidence  of  strike  replacements  is  very  low,  the  argimient 
has  been  made  that  it  is  really  the  threat  of  the  use  of  permanent  replacements  that  has 
become  commonplace  and  that  it  has  had  a  chilling  effect  on  the  right  to  strike  and  on  free 
collective  bargsiining. 

The  GAO  study  has  been  used  to  bolster  this  claim  because  the  survey  found  that  in 
about  one-third  of  the  sxuveyed  strikes  (31%  in  1985;  35%  in  1989)  employers  announced 
they  were  going  to  hire  permanent  replacements.  Yet,  the  survey  simply  does  not  prove 
the  contention. 

In  the  first  place,  in  the  vast  majority  of  the  surveyed  strike  replacement 
instances — 68%  in  1985  and  93%  in  1989 — these  "threats"  were  made  after  the  strikes 
began.  Therefore,  these  "threats"  could  not  have  impacted  decisions  to  strike.  Even  where 
the  announcement  was  made  before  the  strike,  it  obviously  had  no  "chilling  effect"  since 
the  strike  took  place  anyway. 

More  importantly,  the  GAO  database  was  limited  only  to  cases  of  collective 
bargaining  which  resulted  in  a  strike.  However,  in  1985  and  1989,  very  few  collective 
bargaining  negotiations  resulted  in  a  strike— only  6.5%  of  those  involving  1,000  or  more 
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workers.  The  GAO  study  did  not  include  the  remaining  93.5%  of  negotiations  where  no 
strike  resulted.  Thus,  the  employer  "threats"  discovered  by  the  GAO  study  represent  only 
2%  of  all  coUective  bargaining  negotiations  which  occurred.  Therefore,  characterization  of 
such  "threats"  as  "commonplace"  are  misleading. 

I  would  like  to  make  one  final  point  The  GAO  study  contained  a  significant 
omission  by  failing  to  determine  what  happened  to  the  strikers  after  they  were 
"permanently"  replaced.  Contrary  to  popular  sloganry,  these  employees  were  not  "fired" 
emd  had  a  significant  chance  of  being  reinstated  under  a  variety  of  mechanisms: 

•  departure  of  replacements,  in  which  case  the  replaced  strikers 
have  a  legal  right  to  be  reinstated  to  the  position; 

•  the  opening  of  new  positions,  which  the  replaced  strikers  also 
have  a  legal  right  to  claim  if  qualified; 

•  a  strike  settlement  agreement  between  the  employer  and  the  union, 
which  normally  provides  for  reinstatement  of  the  strikers  as 
recently  occurred  in  the  Greyhound  strike;  or, 

•  a  National  Labor  Relations  Board  determination  that  the  replaced 
strikers  were  striking  against  an  unfair  labor  practice  by  the 
employer,  thus  entitling  them  to  reinstatement  with  back  pay. 

While  the  GAO  survey  failed  to  examine  how  many  of  the  strikers  had  been 
reinstated,  a  later  study  by  the  Bureau  of  National  Affairs  filled  in  the  blanks  and 
demonstrated  that,  in  fact,  a  solid  majority  of  replaced  strikers  return  to  their  positions. 

In  April  1992,  BNA  PLUS,  the  research  division  of  the  Bureau  of  National  Affairs 
released  the  results  of  a  review  of  published  accounts  of  strikes  and  lock-outs  of  all  sizes  in 
1990  and  1991.  The  percentage  of  strikes  involving  replacements  tracked  closely  the 
findings  of  the  GAO  survey.  Permanent  and/or  temporary  replacements  were  hired  in  17.9 
percent  of  the  strikes  in  1990  and  14.5  percent  of  those  in  1991,  an  actual  decline. 
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The  percentage  of  permanently  and  temporarily  replaced  strikers  who  returned  to 
their  jobs  by  the  time  of  the  study  was  substantial  Of  those  strikes  where  the  ultimate 
employment  status  could  be  determined,  63  percent  of  the  strikers  replaced  in  1990  and  74 
percent  of  those  in  1991  had  returned  to  their  positions,  underscoring  the  substantial 
difference  between  being  "fired"  and  being  "replaced" 

Thus,  we  are  ultimately  left  with  a  situation  where,  in  fiact,  very  few  American 
employees  have  suffered  any  job  loss  as  a  result  of  the  Mackay  doctrine.  The  fact  remains 
that  employers  do  not  cavalierly  replace  their  entire  workforce  for  the  same  reasons  that 
none  of  the  Members  of  this  Committee  would  want  to  suddenly  begin  a  workday  or  a 
workweek  with  a  whole  new  stafE.  Meanwhile,  you  can  imagine  what  that  would  be  like  if 
you  had  several  hundred  people  working  for  you  instead  of  20  or  30. 

Nevertheless,  despite  its  rare  usage,  even  companies  which  have  never  considered 
using  the  Mackay  doctrine  firmly  believe  that  it  is  important  in  preserving  the  balance  of 
power  between  management  and  labor.  For  the  same  reason,  a  union  which  has  never 
called  a  strike  would  not  want  to  give  up  the  right  to  strike.  The  parties  recognize  that 
each  can  do  maximum  harm  to  the  other  and  consequently,  in  the  vast  majority  of 
instances,  agreement  is  reached  without  a  strike. 

The  decline  in  strike  activity,  coupled  with  the  growth  of  labor-management 
cooperation,  in  recent  decades  clearly  demonstrates  that  the  current  system  works  very 
smoothly,  despite  certain  highly  publicized  incidents  where  the  system  did  not  produce 
amicable  results. 

In  considering  this  legislation,  I  would  urge  this  Subconmiittee  to  look  at  the  larger 
picture  and  not  the  anecdotes  and  preserve  the  balance  that  exists  under  the  current  law. 

Thank  you. 
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INTRODUCTION  AND  EXECUTIVE  SUMMARY 

Introduction 

The  102d  Congress  considered  legislation  that  would  make  it  an  un£ur 
l3hor  practice  under  the  National  Labor  Relations  Act  (NLRA)  for  an  employer 
to  hire  "permanent"  replacements'  during  a  strike.  The  legislation  was  passed 
(w  the  House  but  stalled  when  the  Senate  failed  to  shut  off  a  filibuster. 
However,  the  legislatkxi  will  likely  be  revived  in  a  future  Congress. 

The  bill  wouki  have  overturned  the  1938  U.S.  Supreme  Court  dedskxi  in 
IsiUiB  V.  Mackay  Radio  &  Tekgmpb  Co.,  whkJi  established  the  so-called 
Madtay  doctrine.  The  doctrine  draws  a  distinction  between  unfair  labor 
strikes,  where  a  strike  is  caused  or  prolonged  by  xxnhir  labor  practices 
committed  by  the  employer,  and  economic  strikes,  where  no  such  unfair  labor 
practices  have  occurred 

In  the  case  c^  an  unfair  labor  practice  strike,  in  addition  to  the  usual 
sancticMis  imposed  for  NLRA  violations,  the  empksyer  is  required  under  current 
law  to  terminate  any  replacements  that  may  tuve  been  brought  in  during  the 
strike  and  reinstate  the  strikers  to  their  former  positxxis.  In  addition,  the 
employer  must  pay  the  returning  strikers  back  pay  fixxn  the  date  when  they 
o&red  to  return  to  work. 

In  the  case  of  an  eaxiomic  strike,  however,  where  the  employer  has 
committed  no  violation,  the  Mackay  doctrine  provkles  that  the  strikers  are 
entitled  to  be  reinstated  only  as  positions  become  available  after  the  strike  is 
over.  Thus,  strikers  whose  jobs  have  been  filled  by  replacements  retain  their 
status  as  employees  and  are  l^ally  entitled  to  be  treated,  in  effect,  as  "first  in 
line"  for  job  openings  that  occur  after  the  strike  ends.  This  right  to  reinstate- 
ment continues  until  the  striker  has  gained  r^ular  and  substantially  equivalent 
employment 

Legislative  and  Judicial  Origins 

It  has  been  claimed  that  the  Mackay  doctrine  was  sdely  a  produa  of 
judicial  rulemaking  by  the  U.S.  Supreme  Court  However,  the  legislative  history 
and  the  case  itself  demonstrate  that  the  doctrine  was  contemplated  by 


'  The  phrase  "permanent  replacements"  —  which  has  become  a  term  of  an 
in  labor  law  parlance  —  is  actually  a  misnomer  since,  as  will  be  seen,  economic 
strikers  arc  not  permanently  frozen  out  of  their  positions.  Thus,  instead  of 
using  the  phrase  "permanent  replacements,"  the  phrase  "Madtay  replacements" 
is  used  in  this  monograph. 
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Congress,  was  essential  to  the  Madtay  case  as  wcU  as  the  devdopment  of  the 
law  governing  strikes,  and  was  fully  accepted  by  Congress  following  the  1938 
decision. 

Although  the  Wagner  Act  of  1935  does  not  address  the  strike  replacement 
issue  directly,  the  issue  arose  at  several  points  during  the  legislative  debates, 
including  in  a  colloquy  on  the  House  floor  in  whkii  the  bill's  floor  manager 
stated  that  employers'  right  to  hire  strike  replacements  would  be  "|ust  as  strong 
and  secure  after  the  passage  of  this  aa  as  they  were  before."  In  addition, 
shortly  after  Madsay  was  decided,  Senator  Wagner  himself  endorsed  the 
Supreme  Court  interpretations  of  the  Act,  including  Machay. 

Over  the  fallowing  years,  coi^ressional  acceptance  oi^xMackcry  doctrine 
was  further  demonstrated  not  only  by  the  absence  of  any  proposals  to  overturn 
it  but  also  by  incorporation  of  the  concept  within  the  statute's  provisions 
governing  representation  elections.  Even  the  Carter  administiatfon,  wluch 
prcposed  sweeping  changes  in  the  NLRA,  rejected  organized  labor's  prcposal 
to  modify  the  Mackay  doctrine. 

Balance  of  PDM«r  Under  the  NLRA 

Proponents  of  the  striker  replacement  legislation  daim  &ai  Mackay  creates 
an  imbalance  c^  power  between  labor  and  maiugement  that  is  not  intended 
by  the  NLRA.  In  doing  so,  they  tend  to  elevate  the  strike  itself  as  the  goal  of 
U.S.  collective  bargaining  laws,  venerating  the  strike  as  "the  heart,  the  soul,  the 
essence  c^  collective  bargaining^  rather  than  a  mere  component 

The  driving  force  behind  the  establishment  of  the  NLRA,  however,  was 
pubUc  concern  over  accessive  levels  of  strike  activity.  Indeed,  the  Taft-Hartley 
Act  of  1947  was  written  by  a  Republican  majority  in  Congress  that  had  been 
voted  in  largely  to  correa  the  Wagner  Act,  whKh  placed  no  restraitus  on  the 
power  to  strike. 

The  real  "balance  of  power"  the  law  was  designed  to  foster  was  a  balance 
c^  ttiei^Sa/ rights  of  the  parties,  not  their  relative  economk:  power.  Forlabor 
unions,  this  balance  was  struck  by  elimirudng  the  historic  nhcraH*^  _  criminal 
sanctions,  tort  liability,  injimoions,  and  employer  reprisals  —  to  all  oofKerted 
activities,  including  strikes.  But  in  removing  these  obstacles,  the  goal  was  not 
to  procea  job  security  but  to  alfow  employees  to  negotiate  ftom  a  position  of 
coUective  strength  with  their  employer  over  the  price  of  their  labors.  Pcrau^ 
protection  of  the  right  to  strike  gave  unions  an  ofiensive  weapon,  the  law  gives 
empfoyers  the  defensive  weapon  of  continuing  operatkxis  during  a  strike, 
which  often  includes  the  hiririg  of  replacements. 
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Qy  shsu^Ung  this  defensive  ability,  the  strike  bill  pioponents  want  labor 
^^ed  from  any  k3ng«rin  risk  of  economic  harm.  But  as  was  aiticulated 
^^«3les  of  key  decisions  by  the  Warren  Couit,  the  thieat  of  ultimate  kxs  co 
Jiher  party  «s  an  essential  component  of  the  statute.  As  stated  by  a  leading 
^^auttiority,  the  system  woric  because  "the  risk  c^kxs  to  both  parties  is  so 
L-at  that  compromise  is  cheaper  than  economic  strife." 

Pqc  55  years,  ocganized  labor  never  complained  about  Mackay  or  the 
tmDact  erf  having  to  rely  solely  on  its  economic  strength  —  solidarity  within  the 
^^  force  —  at  the  baiig^ining  table.  However,  the  current  condition  of 
oopuiized  labor -- representing  only  12  percent  erf  the  private  sector  work  fiarce 
—  provides  a  due  as  to  why  reliance  upon  solidarity  may  no  kxiger  be 
sufficient  to  achieve  organized  labor's  goals. 

Overturning  the  Mackay  doctrine  woukl  obviate  the  need  for  union 
soiidaiity.  The  union's  strength  woukl  be  perpetuated  without  being  tested. 
Empksyces,  once  hired  and  represented  by  a  union,  woukl  no  kxiger  have  to 
v^^orry  about  the  value  of  their  skills  and  labor  in  the  marketplace.  The  union 
woukd  have  monopolistic  control  over  their  jobs  and  could  demand  any  price 
it  wanted  from  their  employer,  secure  in  the  knowlec^  that  no  matter  how 
many  workers  were  available  and  willing  to  fill  the  employer's  needs  in  the 
event  of  a  strike,  the  empkyer  couki  never  have  a  stable  work  force  unless  it 
capitulated  to  the  union's  demands.  Thus,  vkxory  woukl  be  virtually 
guaranteed  even  if  the  union  ladced  the  economk  strer^^  to  achieve  success 
on  its  own.  No  such  "right  to  vkxory"  has  ever  been  contemplated  within  our 
labor  law  scheme. 

The  DimensHms  of  the  Right  to  Strike 

It  has  been  asserted  that  the  striker  replacemeru  Icgislarion  is  needed  to 
"restore  a  meanir^;fril  right  to  strike."  This  argument  is  contradicted  by  55  years 
of  vital  strike  activity  since  the  Mackay  decision.  The  right  to  strike  is  in  frict  a 
broad  one,  which  includes  actions  taken  by  employees  who  are  not  represent- 
ed by  a  union.  Moreover,  strikes  are  protected  even  if  the  issue  in  d^ute  is 
triviai  or  the  strikers'  position  is  unreasonable.  The  law  has  no  interest  in  the 
"result"  erf  coUective  actions,  only  that  they  be  aUowed  to  proceed. 

The  cddest  significant  protection  of  the  right  to  strike  is  the  broad  insulatkxi 
against  injunctions,  regardless  of  the  potential  impact  of  a  strike  on  the 
economy  or  pubUc  heakh  and  safety  as  was  graphkally  illustrated  in  a 
threatened  strike  in  the  mid-1970s  involving  nursing  homes  serving  more  than 
3,000  patients  in  New  York.  An  attempt  by  the  state  crfNew  York  to  enjoin  the 
strike  was  hekl  to  be  preempted  by  the  NLRA. 


171 


Cftks  of  the  AfociMrv  doctrine  oonicnd  tfaat  there  Is  no  disdi^^ 
bdng  fired  for  striking  and  being  repboed.  Yet  firing  a  striking  en^jJoyee 
witixxit  cause  is  an  un£iir  labor  praoioe.  Moreover,  striking  empk^yees  0/9 
emitted  cp  reinstatement  co  tfaeir  positions  during  and  after  the  cnnrhwton  of 
the  strike,  sub^  to  the  availability  of  tix36e  posickxis.  Even  If  those  positkxis 
have  been  filled  by  replacement  workers,  the  Mackay  doctrine  pnMdes  that 
the  employee  will  still  gain  a  legal  right  to  rcinstaiement  if  the  strike  was  caused 
or  ptokic^ged  by  an  unfair  labor  praoice  on  the  pait  of  the  employer. 
Funhermorc,  even  if  the  empioyer  hsis  comnuned  no  un£air  labor  praotee  and 
the  strike  was  brought  solely  to  put  economic  pressure  on  the  employer, 
replaoed  strikers  remain  empioyees  of  the  employer  throughoutas  well  as  after 
the  strike.  One  leading  authority  has  observed  that  "in  a  very  teal  sense 
replaced  striken  remain  empk^>ees  with  a  not  insignificant  prospea  of 
ultimately  obtaining  reinstatement  at  the  strike's  end."  Indeed,  available  data 
indicate  the  reinstatement  occurs  in  60  to  80  percent  of  all  cases. 

An  employer  generally  may  not  pay  either  tempocaiy  or  hdackay  replace- 
ments more  than  the  last  o&r  the  employer  made  to  the  union.  Nor  may  an 
empkjyer  offer  "superseniority  to  replacements. 

Even  where  biadtay  replacements  are  hired,  the  ea^>k}yer  must  continue 
to  bargain  with  the  umon.  Thus,  the  daim  that  employeis  hire  Mackay 
replacements  to  rid  themselves  of  having  to  deal  with  a  union  ignores  the 
reality  that  such  a  motivation  constitutes  a  fiulure  of  the  duty  to  baigain  ingood 
&itfa  with  the  union  —  which  must  be  more  than  "going  through  the  motions." 
Under  the  Madiay  doctrine,  this  would  convert  the  strike  into  an  unfiur  labor 
practice  strike,  triggering  the  obligation  to  rehire  the  strikers  with  back  pay 
which,  in  some  cases,  can  amount  to  millions  of  dollars. 

Moreover,  Congress  has  already  provided  specific  protectkm  against  the 
hiring  of  replacements  for  the  tactkal  purpose  of  getting  rid  of  a  unksn,  by 
granting  replaced  strikers  the  right  to  voce  in  elections  on  continued  utuon 
representatkxi  hekJ  any  time  within  a  year  after  the  b^inning  of  the  strike. 
There  is  no  evidence  that  this  protection,  added  in  the  1959  amendments  to 
Section  9(c)(3)  of  the  NLRA,  has  been  insuflkient 

Strike  Reptooements  Standard  Practioe  or  a  Last  Resort? 

In  challenging  55  years  of  labor  law,  strike  bill  proponents  have  argued  (1) 
in  receiu  years,  repladtig  strikers  has  become  "standard  practioe"  and  (2)  for 
the  first  four  decades  of  its  adstence,  1^  Mackay  a^t^xi  was  not  oerdsed  by 
employers.  Indeed,  certain  highly  publksed  strikes  have  made  it  "seem"  ttut 
the  use  of  Mackciy  strike  replacements  was  rapidly  escalating.  In  fiict,  the 
available  data  dearly  refute  these  daims. 
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A  General  Accouniing  Oflke  (GAO)  study  requested  by  cc«igressional  strike 
hill  sponsor  ftxind  that  in  both  1985  and  1989,  17  percent  of  all  strikes 
!^|!L^d  the  hiring  dLMackay  replacements  —  about  3  out  of  every  20  strikes. 
JJJ^Ig^^pificantly,  the  study  also  found  that  an  even  smaller  percentage  erf 
lliking  empkjyces  had  been  replaced  —  4  percent  in  1985  declining  to  3 
-eiccnt  in  1989-  Tlie  GAO  data,  however,  dkl  not  reflect  those  instances 
1^^  the  strikers  ultimately  returned  to  their  jobs  either  as  a  result  of 
vacancies,  a  strike  setdement,  or,  in  the  case  of  an  un£iir  hbor  praokx  strike, 
a  Naiiooal  Labor  Relations  Board  (NLRB)  order.  Data  from  a  1991  survey  ty 
The  Bureau  of  Natkxial  AflBurs,  Inc.,  indkated  that  replaced  strikers  return  to 
their  positions  in  a  substantial  number  of  cases. 

In  addition,  the  assertion  that  prior  to  the  1980s,  the  hiring  oiMachcry 
replacements  "just  wasn't  done"  is  refuted  by  a  review  of  NLRB  cases  citing 
hladtay.  From  1938  through  1989,  there  were  251  NLRB  cases  dting  the 
M(»dtay  decision  —  all  but  22  prior  to  1981  —  involving  an  attempt  by  an 
employer  to  hire  Mackay  replacements  in  the  context  ck.  a  labor  dispute. 
Significantly,  a  considerable  portion  of  the  cases  involved  instances  where 
leinstatement  was  ordered  by  the  NLRB. 

Hie  POH«r  of  the  Strike  Weapon  —  Maintaining  Operations 

If  labor's  most  potent  "weapon"  in  coUecdve  bargaining  is  the  strike,  then 
management's  most  potent  weapon  —  never  questioned  \rj  organized  labor — 
s  the  ability  to  operate  during  a  strike,  with  or  without  the  use  of  strike 
replacements. 

As  a  last  resort,  management  may  determine  that  operations  cannot  be 
continued  without  the  use  of  strike  replacements.  The  strike  bill  proponents' 
characterizatkxi  of  empkjyets  cavalierly  deckling  to  replace  entire  units  of  their 
work  fc«ce  contradkxs  the  nearly  universal  eflbtts  of  en^sksyers  to  ensure 
stability  in  their  work  force,  not  surprising  in  light  oi.  the  considerable  cost 
associated  with  hiring  new  personnel,  including  recruitment,  training  and 
productivity  loss. 

Companies  that  choose  to  use  strike  replacements  do  so  to  avoid  a  k»s  of 
sales  in  the  short  run  and  a  loss  of  customers  in  the  long  nm.  In  some 
instances,  such  as  a  strike  against  a  hospital,  there  is  a  pubUc  heakh  and  safety 
interest  in  continuing  operations  as  well  Frequently,  management  must 
promise  retention  of  the  job  at  the  end  d  the  strike  in  order  to  attract  the 
replacements  who  already  have  jobs  or  other  opportunities,  as  well  as  to 
overcome  rehictanoe  caused  by  the  potential  danger  assnriatFvl  with  crossing 
a  picket  line. 
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The  decision  to  operate  during  a  strike  entails  a  number  of  serious 
obstades.  One  of  the  most  Significant  obstacles  is  the  violence  that  commonly 
occurs  in  the  hoc  of  an  employer's  eflbcts  to  maintain  operations  during  a 
strike,  r^ardless  of  whether  replacements  are  hired.  More  important  than  the 
costly  physical  damage  from  strike  violcnoc  is  the  threat  to  empkiyees  — 
nonstrildng  employees  as  wcU  as  replacements  —  who  cross  over  the  picket 
line  to  work.  Vioienoe  against  such  individuals  seemingly  knows  no  limits, 
including  chasing  wockers  to  their  homes,  beating  them  pubikiy,  or  even 
shooting  them  in  their  homes. 

Theoretxally,  the  most  efikctive  deterrent  against  striker  miscondua  is  the 
ability  of  the  employer  to  discipline  or  deny  reinstatement  at  the  end  o(  the 
strike.  However,  the  NLRB  tempers  this  ability  in  two  ways.  First,  the 
employer  bears  the  burden  of  demonstradi^  that  the  violence  was  suflSdently 
grave  to  justify  the  disc^line  imposed.  Second,  the  employer  must  prove  that 
the  disciplined  employee  was  the  one  who  engaged  in  the  activi^.  Proof  is  not 
always  suflSdently  dear-cut  to  ensure  that  the  empkiyer  will  be  sustained  by  the 
NLRB  or  the  courts.  Moreover,  a  miscakulation  can  result  in  the  strike  being 
converted  from  an  economic  strike  to  an  un£ur  labor  practice  strike  —  merely 
because  the  employer  fiiiled  to  predict  accurately  whether  the  judicial  system 
would  support  it 

An  employer  who  attempts  to  hire  Machery  replacements  usually  must 
contend  with  the  NLRB,  whk±  is  equipped  with  its  own  prosecutor  —  the 
NLRB  General  Counsel  —  to  enforce  the  countless  rules  governing  eii^>loyer 
behavior  during  a  strike.  The  back  pay  liability  faced  by  an  empkiyer  when  a 
strike  is  deemed  an  un£iir  labor  practice  strike  can  be  imposing.  The  1990 
settlement  of  the  United  Auto  Workers'  unfair  labor  practue  charges  against 
Q)l£  Industries  resulted  in  a  bade  pay  liability  a(  |10  milUon.  As  has  recently 
been  observed  by  one  pro-labor  commentator,  "union  busdng  is  sdU  agiainst  the 
law,  and  the  NLRB  will  acaa  a  price." 

The  risks  faced  by  an  empkiyer  confronted  with  a  strike  are  a  produa  of 
the  potency  of  the  strike  weapon  —  a  potency  that  needs  no  further  embellisb- 
ments  under  the  fisderal  law  to  ensure  its  continued  efiEearveness. 

The  International  Context  and  the  Abuse  of  Comparative  Law 

It  has  been  suggested  that  the  United  States  shoukd  prohibit  the  use  of 
Mackay  replacements  because  most  other  countries'  laws  contain  similar 
prohibitions.  Yet  one  might  ask  if  certain  other  components  of  ttx»e  laws 
would  also  be  acceptable,  such  as 

•    multi-union  representation  of  empksyees  performing  the  same  work 
(France,  Italy,  Gciman^; 
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•  bcoad  judictal  authority  to  enjoin  strikes  (Netherlands)} 

•  converston  into  an  illegal  strike  whenever  picketeis  use  inrtmktitinn  as 
a  tactk:  (Genoany); 

•  the  requirement  of  a  secret  balkx  strike  vote  prior  to  a  strike  (United 
Kingdom); 

•  a  prohibition  against  a  strike  being  severe  enough  to  "grievousty 
^(^ound"  a  company  (Germany);  and 

•  tort  liability  &x  emptoyees  who  engage  in  illegal  strikes  (United 
Kingdom). 

In  attempting  to  promote  the  strike  replacement  bill  through  international 
comparisons,  its  supporters  overiodc  the  uniqueness  of  American  collective 
bafgaining  laws  as  a  whole.  The  United  States,  unlike  those  countries  ofiEered 
in  comparfeon,  has  adopted  a  system  of  free  coUectivc  bargaining  wherein  the 
results  of  that  bargaining  are  in  all  cases  dkaated  by  die  bargjdning  parties 
ttionsetves  as  opposed  to  a  governmental  entity.  While  our  economk: 
competitois  rejea  Mackay,  they  have  rejected  it  akxig  with  America's  entire 
system  of  industrial  relations. 

Significandy,  a  recent  study  analyzed  the  effects  of  various  labor  relations 
polides  on  the  incklence  c^  strikes  and  strike  duration  in  Canada.  It  deter- 
mined that  legtebtion  prohibiting  die  hiring  c^  replacement  workers  significant- 
ly increased  both  the  incidence  of  strikes  and  their  duratksn.  Meanwhile,  the 
policy  having  the  most  significant  e&a  on  reducing  the  incklence  and  duration 
of  strikes  was  that  in^X3sing  a  mandatory  strike  vote. 

The  lesson  to  be  derived  from  the  Canadian  study  is  one  of  eictieme 
cautton  in  altering  American  coUective  bargaining  rules  —  a  much  more 
meaning&il  ksson  than  one  that  simply  seeks  to  emulate  what  "everybody  else 
does." 

Hie  PuUk  View  of  the  Strike  Weapon 

The  proponents  c^  strike  replacement  l^islatton  have  argued  that  the 
American  public  overwhelmingly  opposes  an  employer's  right  to  hire 
permanent  striker  replacements.  These  claims  are  based  upon  a  publk: 
opiiuon  poll  in  whkdi  65  percent  c^  those  polled  responded  negatively  when 
asked  whether  compaiiies  should  be  aUowed  toyire  eitq>k)yees  for  strildtig  and 
hire  replacements.  The  question  is  misleading,  however,  because  it  is  already 
iO^al  for  an  employer  to  discharge  econonuc  strikers. 
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To  better  gauge  public  opinion,  the  Employment  Policy  Foundttion 
commfasioncd  the  same  polling  finn  in  January  1991  to  ask  whether 
companies  should  be  pemiticd  to  operate  during  a  strike  using  replacement 
wockers.  A  63ixrcent  majority  agreed  that  they  should  be  able  to  do  so,  wldi 
25  percent  opposing  this  right.  When  asked  whether,  at  the  end  of  the  strike, 
the  replacements  should  be  fired,  as  would  be  requited  by  the  strike 

replacement  bill,  54  percent  were  opposed,  with  only  34  perceiu  believing  the 
bill's  provisions  shoukl  take  eSeCL 

When  asked  other  questions  about  the  strike  weapon,  an  overwhelming 
majority  of  the  public  acpressed  support  fisr  additional  controls  on  work 
stoppages,  including  injunctions  where  puhUc  safety  is  in  jeopardy  aiKi 
requiring  a  secret  boUot  vote  befisre  a  union  can  call  a  strike.  Finally,  almost 
three  quarters  of  those  surveyed  s;^  that  unkxis  have  too  much  or  just  enough 
power. 

Subsequently,  Time  magazine  and  CNN  conducted  a  national  survey  in 
April  1992  during  the  height  of  the  publicity  on  the  Guetpillar  •  UAW  strike  in 
whkii  the  company  resorted  id  strike  replacements  after  its  en^>loyees  had 
been  on  strike  fiDr  several  months.  By  a  two  to  one  margin,  the  public  (60 
percent  to  29  percent)  opposed  kysbrtrm  "that  wtxild  prohibit  empJoyers 
fitxn  hiring  permanent  replacements  for  striking  workers." 


fiu  tf 

si 

3 

H 


■ ' ' '   ' '  ■ '    ' ' ' ' 


$ 


OGdCJ""CA»OZCA 


^  1 
I  ! 


177 


178 


179 


I    I     I     I 


U    ■<    CA    M    us 


180 


ABOUT  THE  FOUNDATION 

Ibe  Emp]o)iTieiu  Policy  Foundation  Is  z  tu-oempc  educational  foundation 
established  in  1983  under  Section  501(c)(3)  of  the  Internal  Revenue  Code  to 
assist  poUcymakers  and  the  public  in  understanding  the  implications  of 
employment  policies  being  fixmubued  by  the  courts,  goven.mental  agencies, 
and  legislative  bodies.  The  Foundation's  publications,  poJicy  studies,  and 
training  programs  provide  iivdepth  aq>lana£ions  of  the  background,  applicable 
bw,  social  and  economic  fiictocs,  and  practical  considerations,  which  should  be 
taken  into  account  in  both  the  development  and  implementation  of  employ- 
ment polky. 

The  Foundation  has  published  numerous  monographs  and  policy  papere 
on  a  wide  variety  of  employment  policy  issues.  These  include  affirmative 
action,  dvil  r^cs,  cultural  diversity,  disability,  drug  and  akxdiol  abuse, 
electronic  monitoring,  employee  selection  and  testing,  imm^ration  reform, 
labor  law  reform,  labor-management  cooperation,  occupational  health  and 
safisy,  and  employee  selection. 

Since  its  enactment  over  55  years  ago,  the  Wagner  Act  has  been  subjea  to 
maior  amendments  only  twice  —  in  1947  and  1959.  In  1990,  the  Foundation 
published  Has  Labor  Law  Failed?,  which  examined  congressional  oversight 
and  legislative  proposals  to  amend  the  National  Labor  Relations  Aa  from  1968 
to  1990,  including  the  issue  of  strike  replacements.  In  January  1991,  the 
Foundation  sponsored  a  naxxxtal  public  opinion  poll  on  many  of  the  labor  law 
reform  proposals  made  since  the  late  1970s.  The  poll  shows,  inter  alia,  that 
there  is  very  little  public  support  for  providing  further  protections  for  labor 
utuons. 

In  1991,  the  Foundation  also  published  Loading  the  Scales  The  Proposal 
to  Otertum  tbe  Mackay  LXicthne.  It  acamined  the  arguments  being  made  in 
support  of  l^jslation  to  overturn  the  Supreme  Court's  1938  decision  in  NLRB 
V.  Aiackay  Radio  &  Telegraph  Co.  It  showed  that  many  of  the  arguments 
made  by  the  proponents  of  the  legislation  in  the  1990s  are  without  basis.  This 
monograph  —  Loading  the  Scales:  Is  the  Balance  Between  the  Right  to  Strike 
and  the  Ri^  to  Operate  in  Need  cf  Reform?—  updates  the  earlier  study  and 
takes  into  account  new  research  evidence. 
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ADDITIONS  TO  THE  RECORD 


STATEMENT  OF  FRANCIS  M.  BARBER,  ROBERT  W.  CONSER, 
MICHAEL  J.  VAUGHAN  AND  DONALD  C.  DAVIDSON 
BEFORE  THE 
SUBCOMMITTEE  ON  AVIATION 
COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 
U.S.  HOUSE  OF  REPRESENTATIVES 
ON 
H.R.  5 
MAY  5,  1993 
As  former  pilots  of  Eastern  Airlines  and  former  members  of  the 
Air  Line  Pilots  Association  we  take  issue  with  the  testimony  of 
Captain  J.   Randolph  Babbitt  on  behalf  of  ALPA  before  the 
Subcommittee  on  May  5,  1993.  Mr.  Babbitt's  statement  in  support  of 
H.R. 5,  the  striker  replacement  bill,  contains  several  inaccuracies 
which,  in  our  view,  call  into  question  the  credibility  of  his 
testimony  and,  thus,  his  argximents  in  support  of  the  legislation. 
Prior  to  discussing  Mr.  Babbitt's  statement,  we  believe  it 
would  be  beneficial  for  the  Subcommittee  to  understand  our 
background  and  our  perspective  on  the  striker  replacement  issue. 
Some  of  us  are  former  members  of  ALPA's  Master  Executive  Council 
for  Eastern  Airlines.   ALPA's  Master  Executive  Council  at  each 
airline  is  the  primary  body  within  the  union  which  deals  with 
airline  management  on  labor  relations  matters.   Members  of  the 
Master  Executive  Council  serve  by  virtue  of  their  election  by  the 
membership  to  positions  on  ALPA's  local  executive  councils. 
Therefore,  those  of  us  who  served  on  the  EAL  Master  Executive 
Council  were  active  union  officials  who  are  familiar  not  only  with 
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ALPA's  dealings  with  the  airline,  but  its  internal  politics  as 
well.  We  did  not  honor  the  picket  line  of  the  International 
Association  of  Machinists  (lAM)  when  they  stmick  Eastern  in  1989. 
We  did  not  do  so  because  it  was  our  belief  that  the  lAM's  policies 
and  tactics  with  regard  to  Eastern  had  run  the  airline  into  the 
ground  throughout  the  1980 's.  We  have  also  served  at  various 
levels  in  Eastern's  management  and  have  had  an  opportunity  to 
observe  the  controversy  from  that  perspective  as  well. 

At  the  outset,  let  us  also  make  clear  that  we  are  not 
supporters  of  Frank  Lorenzo.  We  devoted  our  entire  professional 
careers  to  Eastern  Airlines  and  have  suffered  the  loss  of  our 
livelihoods  just  as  more  than  33,000  others  have  because  of  the  lAM 
strike.  But  we  believe  that  the  Subcommittee  should  not  lose  sight 
of  the  fact  that  whatever  Mr.  Lorenzo's  many  faults  may  be,  there 
were  others  who  were  active  agents  in  the  demise  of  Eastern.  Jobs 
were  not  lost  at  Eastern  because  of  the  replacement  workers.  In 
fact,  the  decision  to  hire  replacement  workers  was  the  last  best 
hope  of  saving  the  airline  and  bringing  the  union  to  a  more 
sensible  position  on  the  lAM  strike. 

Mr.  Babbitt's  testimony  was  designed  to  personalize  his 
experience  as  a  means  of  discrediting  the  practice  of  hiring 
permanent  replacements  during  economic  strikes.  In  fact,  Mr. 
Babbitt  has  mislead  the  Subcommittee  in  several  important  respects. 
First,  Mr.  Babbitt  implies  that  he  was  replaced  and  lost  his  job  as 
an  Eastern  pilot  because  he  honored  the  lAM  picket  line.  Nothing 
could  be  farther  from  the  truth.   Mr.  Babbitt  was  not  a  working 
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pilot.  In  fact,  he  had  not  flown  the  line  at  Eastern  for  a  number 
of  years  prior  to  the  strike.  Since  the  early  1980 's  and 
throughout  the  Eastern  strike  and  beyond,  Mr.  Babbitt  was  employed 
full  time  as  ALPA's  Executive  Administrator  in  its  headquarters  in 
Herndon,  Virginia.  In  1989,  the  year  of  the  strike,  Mr.  Babbitt 
received  $152,624  in  salary,  allowances  and  expenses  in  this  full 
time  union  position.  Mr.  Babbitt  states  that  over  a  year  after  the 
strike  he  still  had  not  been  "recalled"  as  a  pilot,  even  though  he 
was  number  62  on  the  recall  list,  and  implies  that  as  a  result  he 
suffered  the  consequences  of  the  strike.  Mr.  Babbitt  neglects  to 
tell  the  Subcommittee  that  during  1990  he  received  $189,987  in 
salary,  allowances  and  expenses  from  ALPA.  In  1991,  Mr.  Babbitt 
was  elected  President  of  ALPA  and  in  that  year  he  received  $332,394 
in  salary,  allowances  and  expenses  from  the  union. 

Mr.  Babbitt  speaks  of  how  former  Eastern  pilots  have  had 
difficulties  in  obtaining  jobs  at  other  airlines.  What  he  neglects 
to  mention  is  that  ALPA  is  itself  directly  responsible  for  most  of 
these  difficulties.  At  the  very  beginning  of  the  strike,  ALPA's 
then-President,  Henry  Duffy,  promised  the  Eastern  pilots  at  rallies 
and  in  mailgrams  sent  to  their  homes  that  if  they  would  go  on 
strike,  ALPA  would  see  to  it  that,  in  the  event  their  jobs  were 
lost  due  to  the  strike,  they  would  be  given  jobs  at  all  other  ALPA 
carriers  with  their  seniority  intact.  As  is  evidenced  by  the 
several  lawsuits  which  have  subsequently  been  filed  against  ALPA  by 
former  Eastern  pilots,  these  were  worse  than  empty  promises.  In 
fact,  ALPA  actively  prevented  the  transfer  of  Eastern  pilots  to 
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other  airlines  with  the  sale  of  Eastern  assets,  since  ALPA's  Master 
Executive  Councils  on  other  airlines  wished  to  secure  the  new  jobs 
which  came  with  transferred  assets  for  their  own  pilots.  One 
blatant  example  occurred  in  the  attempted  sale  of  a  number  of 
Boeing  757s  to  USAir.  USAir  management  was  willing  to  take  Eastern 
pilots  with  the  equipment,  but  was  unable  to  do  so  because  the 
USAir  ALPA  MEC  objected  to  the  transfer  of  any  Eastern  pilots  in 
seniority,  including  those  who  honored  the  lAM  picket  line  at  the 
direction  of  ALPA. 

Mr.  Babbitt  speaks  of  the  fact  that  captains  with  over  twenty 
years'  seniority  must  return  to  the  bottom  of  the  seniority  lists 
at  other  airlines.  Again,  this  is  a  direct  result  of  ALPA's 
insistence  on  seniority  regardless  of  experience.  This  is  in 
direct  contravention  of  ALPA's  promises  which  were  made  to  the 
Eastern  pilots  to  induce  them  to  go  out  on  strike  in  March  of  1989. 
Further,  Mr.  Babbitt  states  that  Eastern  management,  in 
effect,  forced  the  pilots  to  go  out  on  strike.  Again,  this  is 
blatantly  untrue.  ALPA  was  not  forced  to  go  on  strike  in  March 
1989.  Indeed,  ALPA  was  prohibited  under  the  Railway  Labor  Act  from 
striking,  since  it  had  not  been  released  from  mediation  by  the 
National  Mediation  Board  at  that  time.  Rather,  ALPA  made  a 
conscious  strategic  decision  to  honor  the  lAM  picket  line,  thus,  in 
effect  striking,  even  though  ALPA  was  not  technically  "on  strike". 
Even  before  Frank  Lorenzo  had  completed  his  buy-out  of  Eastern 
Airlines  in  1986,  ALPA  and  the  lAM  developed  a  strategy  which  was 
not  to  pursue  labor  issues  but  rather  to  pursue  any  means  to  take 
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control  of  the  airline.  That  spring  and  later  that  fall,  EAL  MEC 
Chairman  Jack  Bavis  led  an  attempt  to  stop  the  buy-out  and  pursue 
control  for  the  unions.  For  the  balance  of  EAL's  existence,  this 
was  the  underlying  tragedy.  To  foster  pilot  support  for  union 
control  of  the  airline,  ALPA  spent  $12.5  million  dollars  in  a 
carefully  orchestrated  plan  to  convince  the  EAL  pilots  that  they 
were  being  terribly  mistreated  by  Frank  Lorenzo  and  they  may  even 
have  to  support  the  JAM,  which  every  other  employee  knew  was  a 
union  totally  consumed  with  self-interest. 

Anyone  who  knows  anything  about  the  EAL  strike  knows  that  the 
company  expended  a  great  deal  of  money  and  energy  in  efforts  to 
convince  the  pilots  not  to  honor  the  lAM  picket  line.  The  airline 
did  not  force  the  pilots  to  strike;  to  the  contrary,  it  did  all 
that  it  could  to  discourage  the  pilots  from  striking.  Nor  was 
hiring  replacement  workers  the  company's  first  line  of  defense.  It 
was  only  after  it  became  apparent  that  the  airline  could  not 
operate  unless  it  hired  permanent  replacements  that  the  company 
began  to  do  so.  Indeed,  ALPA  ridiculed  the  idea  that  it  would  be 
possible  to  find  a  sufficient  number  of  qualified  replacements  to 
run  the  airline.  Only  after  it  became  apparent  that  it  was  indeed 
possible  to  find  excellent  replacements  did  some  of  the  striking 
pilots  return  to  work. 

It  is  ironic  that  ALPA  is  supporting  this  legislation  and 
using  Eastern  Airlines  as  an  example  of  the  need  for  banning 
permanent  replacements.  ALPA  itself  benefited  from  and  encouraged 
the  use  of  permanent  replacements  during  the  flight  engineers' 
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strike  at  Eastern  in  1962.  The  flight  engineers  at  Eastern  were 
represented  by  a  separate  union,  the  FEIA.  ALPA  wanted  its 
members,  rather  than  the  flight  engineers  belonging  to  FEIA,  to 
fill  the  flight  engineering  seats.  ALPA  therefore  had  no  hesitancy 
in  encouraging  the  company  to  hire  permanent  replacements  for  the 
striking  flight  engineers,  since  those  replacements  would  become 
ALPA  members. 

We  are  totally  convinced  that  a  law  banning  the  use  of 
permanent  replacements  during  strikes  would  not  have  saved  Eastern 
Airlines.  The  lAM  placed  Eastern  in  a  death  spiral  years  before 
Frank  Lorenzo  arrived.  Indeed,  the  only  leverage  the  company  had 
in  negotiating  with  the  lAM  was  the  possibility  that  if  lAM 
demands  were  unreasonable  and  the  union  went  on  strike  they 
potentially  could  be  replaced.  Even  with  this  leverage,  which  the 
company  never  attempted  to  exercise  until  1989,  the  lAM  had  become 
wildly  out  of  control.  Indeed,  in  1983,  when  the  lAM  threatened  to 
strike.  Eastern's  pilots  were  prepared  to  handle  baggage  and  take 
over  lAM  functions  if  they  did  walk  out.  Many  people  familiar  with 
the  history  of  Eastern  believe  that  the  matter  should  have  been 
brought  to  a  head  at  that  point,  and  when  it  was  not.  Eastern's 
fate  was  sealed. 

We  have  participated  in  the  labor-management  process  from 
every  perspective  -  as  union  officials,  as  employees,  and  as 
management  officials.  In  our  view,  the  use  of  permanent 
replacements  in  the  airline  industry  is  something  that  has  seldom 
occurred,  and  then  only  when  the  carrier  was  in  a  desperate 
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position.  To  deprive  carriers  of  this  seldom  used,  but  critically 
necessary,  option  would  destroy  the  balance  of  power  in  collective 
bargaining  in  the  airline  industry  and  further  undermine  the 
financial  stability  and  competitive  position  of  America's  few 
remaining  domestically-owned  carriers. 

It  is  our  opinion  that  Congress  should  not  entrust  this  kind 
of  unfettered  power  to  unions.  It  will  only  allow  them  to  rally 
their  members  to  strike  by  assuring  them  that  they  cannot  be 
replaced.  It  will  allow  them  to  be  reckless  and  irresponsible. 
Those  who  claim  that  unions  never  act  irresponsibly,  never 
sacrifice  members'  jobs  in  pursuit  of  internal  union  objectives,  or 
never  seek  to  destroy  their  employer,  need  only  look  to  the  Eastern 
strike.  Of  what  value  is  an  entitlement  to  your  job,  if  indeed  you 
destroy  your  whole  company?  ALPA  led  the  Eastern  pilots  to  suicide 
with  premeditated  lies,  many  of  which  Randy  Babbitt  was  a  party 
to.  When  this  strategy  failed  ALPA  resorted  to  yelling  the  dreaded 
name  of  Frank  Lorenzo  for  all  to  hear  as  a  catch-all,  while  never 
accepting  responsibility  themselves.  Meanwhile,  ALPA  pilots  at 
other  carriers  looked  on  hungrily  for  the  pieces  of  Eastern  that 
would  help  enhance  their  own  careers.  Their  MECs  quickly  sought  to 
block  any  chance  of  ex-Eastern  pilots  being  brought  to  their 
airlines  with  pilot  job-producing  assets. 

Ultimately,  striking  and  non-striking  pilots  jobs  at  Eastern 
were  replaced  not  by  strike  breakers,  but  by  the  very  union 
brotherhood  who  gave  all  those  wonderful  assurances.  The  pilot 
jobs  at  EAL  were  in  effect  transferred  to  other  ALPA  carriers  when 
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those  carriers  began  to  fly  former  EAL  routes  and  aircraft  without 
EAL  pilots.  If  Randy  Babbitt  is  really  concerned  about  the  hiring 
of  replacement  workers  he  should  rightly  look  at  where  the  EAL  jobs 
ultimately  ended  up.  The  true  EAL  replacement  workers  today  wear 
the  insignia  of  Delta,  USAir,  United  and  others. 

Thank  you  for  this  opportunity  to  present  our  views.   We 
request  that  our  statement  be  made  a  part  of  the  record. 


-  8  - 
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Midwest  Motor  Express,  Inc.  (Midwest)  is  an  interstate  general  freight  motor  carrier 
operating  in  nine  states.  Midwest  opposes  H.R.  5,  a  bill  to  amend  the  National  Labor 
Relations  Act  (NLRA)  and  the  Railway  Labor  Act  (RLA)  to  prohibit  employers  from  hiring 
permanent  replacement  workers  during  a  strike,  or  granting  permanent  employment  to 
crossover  employees.  Midwest's  experience  has  been  that  the  Miimesota  state  law  barring 
the  hiring  of  permanent  replacements  has  prolonged  strikes  and  has  actually  contributed  to 
strike-related  violence  and  picket  line  misconduct.  In  fact,  only  its  ability  to  hire  permanent 
replacements  in  other  locations  has  enabled  Midwest  to  salvage  its  business. 

In  addition.  Midwest  opposes  any  retroactive  application  of  H.R.  5.  Currently, 
H.R.  5  has  no  effective  date.  Midwest  is  concerned  that  if  this  legislation  is  passed, 
particularly  if  passed  without  clear  and  explicit  language  that  the  legislation  will  not  apply  to 
any  labor  disputes  or  strikes  commencing  or  pending  prior  to  its  passage,  application  of  the 
legislation  to  Midwest  will  force  Midwest  out  of  business  and  result  in  the  loss  of  the  jobs  of 
Midwest's  170  employees. 

Accordingly,  Midwest  respectfully  submits  these  written  comments  in  opposition  to 
H.R.  5,  and,  in  particular,  in  opposition  to  any  retroactive  application  of  H.R.  5  to  labor 
disputes  or  strikes  which  began  before  the  legislation,  if  passed,  takes  effect. 
Midwest's  Background  and  Interest 

Since  1955,  Midwest  had  been  operating  under  a  multiemployer  collectively  bargained 
National  Master  Freight  Agreement  (NMFA)  with  the  International  Brotherhood  of 
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Teamsters,  Chauffeurs,  Warehousemen  and  Helpers  of  America  (Union),  covering 
approximately  170  bargaining  unit  employees. 

In  1991,  for  the  first  time  in  its  history  of  dealing  with  the  Union,  Midwest  was  forced 
to  pursue  single-employer  bargaining  because,  without  economic  (wage  and  benefit)  cost 
concessions  from  the  proposals  contained  in  the  NMFA,  Midwest  could  not  remain 
competitive  in  its  regional  market.  Midwest  first  requested  single-employer  bargaining  in 
November,  1990.  The  Union  refused  to  begin  bargaining  until  the  NMFA  "pattern 
agreement"  had  been  negotiated  and  ratified  by  other  carriers.  The  NMFA  was  due  to  expire 
on  March  .■?!,  1991. 

On  February  15,  1991,  local  union  stewards  representing  Local  120  of  St.  Paul,  MN 
informed  Midwest  that  the  international  Union  had  instructed  them  to  let  Midwest  know  that 
if  Midwest  did  not  sign  the  NFMA  before  it  expired  the  Union  would  "shut  us  down".  Midwest 
again  requested  single-employer  bargaining.  On  February  27,  1991,  Bob  Nagel  (Nagel),  the 
Union  Representative  for  Local  120,  threatened  Midwest  by  stating  the  he  would  be  out  front 
leading  a  strike  if  Midwest  did  not  sign  the  NMFA.  Nagel  also  stated  that  the  "[U]nion  would 
never  let  Midwest  get  any  different  deal  than  the  rest  of  the  industry."' 

By  letter  of  March  1991,  Local  120  notified  Midwest  that  unless  the  NMFA  was  signed 
by  March  31,  a  strike  would  take  place  at  St.  Paul  on  April  1,  1991.  The  Teamsters  National 
Freight  Industry  Committee  (TNFINC)  failed  to  respond  to  Midwest's  requests  for  single- 
employer  bargaining. 

The  NMFA  expired  on  March  3 1, 1991.  Single-employer  bargaining  began  on  May  31, 
1991  (after  the  TNFINC  had  signed  a  new  NMFA  with  other  carriers),  and  continued  until 
August  12,  1991,  when  an  impasse  in  bargaining  occurred.  At  this  time,  the  Union  inquired 
whether  Midwest  contemplated  an  orderly  shutdown,  or  whether  Midwest  intended  to 
operate,  and  "let  the  chips  fall  where  they  may."  Midwest  advised  the  Union  of  its  intent  to 
continue  to  operate. 


Throughout  negotiations,  the  Union  consistently  tooit  the  position  both  orally  and  in  contract  proposals 
that  it  would  not  negotiate  a  "substandard"  agreement  with  Midwest.  The  only  changes  the  Union  would  afford 
Midwest  differing  from  the  NFMA  were  the  substitution  of  "Midwest  Motor  Express,  Inc."  in  place  of  "Multi- 
Employer  Bargaining  Group",  and  use  of  the  "Yellow  Freight  System"  grievance  process  which  provided  for  the  same 
structure  as  the  MHFA  but  with  different  participants.  Midwest  had  been  operating  under  a  profit  sharing 
agreement  with  the  Union,  which  was  offered  and  would  have  applied  to  the  new  wage  and  benefits  pacicage  that 
was  in  the  new  NMFA. 
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In  June  of  1991,  the  Minnesota  legislature  passed  the  Minnesota  Striker  Replacement 
Act  (Minnesota  Act)  prohibiting  employers  from  hiring  permanent  replacement  workers. 
Ironically,  passage  of  the  Act  was  based  in  part  on  testimony  given  in  committee  hearings  that 
the  law  was  needed  to  prevent  strike-related  violence  and  destruction  of  property.  The  theory 
was  that  if  striking  workers  knew  that  they  were  not  being  permanently  replaced,  the 
emational  impact  of  the  labor  dispute  would  not  be  as  great  and,  therefore,  the  strikers  would 
be  able  to  control  themselves  during  the  strike.  The  Governor  ofMinnesota  opposed  the  Act 
and,  along  with  other  controversial  bills,  vetoed  it.  However,  he  failed  to  deliver  the  vetoed 
bills  back  to  the  Secretary  of  State  within  the  seventy-two  (72)  hour  time  limit  after  reaching 
his  desk.  Consequently,  the  Act  became  law  effective  July  1, 1991,  about  forty-two  (42)  days 
before  the  Union  struck  Midwest. 

The  Union  struck  Midwest  on  August  12, 1991. 

In  August,  following  the  inception  of  the  strike,  Midwest  was  forced  to  (1)  close  down 
operations  in  Duluth,  MN,  Thief  Rivers  Falls,  MN,  Jamestown,  ND  and  Devils  Lake,  ND;  and 
(2)  to  seek  a  restraining  order  against  Local  120  in  St.  Paul,  MN  for  strike  violence.  While 
Midwest  was  granted  the  restraining  order,  it  was  tied  to  Minnesota's  law  against  permanent 
replacement  workers.^  Accordingly,  Midwest  advertised  for  replacement  workers  for  its 
remaining  bargaining  unit  operations  in  North  Dakota,  and  hired  contract  labor  for  its 
remaining  bargaining  unit  operations  in  Minnesota.  In  Fargo,  ND  alone.  Midwest  received 
approximately  500  applications  from  prospective  workers,  including  some  employees  who 
were  prepared  to  cross  the  picket  lines. 

Bargaining  resumed  on  September  6,  1991  with  the  assistance  of  a  federal  mediator, 
and  continued  until  March  16, 1992,  when  a  second  bargaining  impasse  was  declared  despite 
substantial  bargaining  concessions  at  the  session.  During  the  course  of  these  negotiations,  the 
Union  used  Minnesota's  prohibition  on  the  use  of  permanent  replacements  as  a  potent 
leverage  against  Midwest. 


Midwest  has  challenged  the  constitutionality  of  the  Minnesota  Act  based  upon  pre-enption  under  the  NLRA. 
The  Minnesota  District  Court  upheld  the  constitutionality  of  the  Act.  On  appeal,  while  recognizing  pre-enption 
under  the  NLRA,  the  Court  fouid  that  the  NLRA  did  not  pre-enpt  the  Act  because  the  statute  does  not  define 
"permanent"  strike  replaceaents.  In  an  anbiguous  ruling,  the  Court  foind  that  the  word  has  different  neanings 
under  federal  labor  taw  and  state  contract  law,  and  adapted  an  interpretation  which  it  stated  "narrows  the 
statute  sufficiently  so  that  it  passes  constitutional  nuster."  The  Court  failed,  however,  to  define  the 
boundaries  between  the  two  laws.  Midwest  Motor  Express  v.  Teamsters  Local  120,  U2  LRRN  2«24,  Him.  Ct.App. , 
No.  C6-92-1126,  1/19/93. 
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Bargaining  resumed  again  on  April  17,  1992,  and  continues  to  the  present. 

Accordingly,  for  over  20  months,  from  August  12, 1991  to  the  present,  Midwest  and  the 
Union  have  been  engaged  in  a  labor  dispute  within  the  meaning  of  the  Employee  Retirement 
Income  Security  Act  (ERISA),  as  amended  by  the  Multiemployer  Pension  Plan  Amendments 
Act  of  1980  (MPPAA),  29  U.S.C.  §  1398. 

To  date,  the  strike  has  not  ended.  Reinforced  by  picketing,  the  strike  has  severely 
disrupted  Midwest's  entire  business  operations.  While  Midwest  has  continued  to  operate,  its 
net  revenues  have  decreased  substantially.  The  strike  threatens  Midwest's  economic  viability 
as  well  as  the  jobs  of  Midwest's  employees. 

Effect  of  Strike  and  Strike-Related  Violence  on  Midwest 

In  Minnesota,  where  permanent  replacements  are  prohibited,  the  strike  has  brought 
to  a  standstill  Midwest's  activities  at  its  largest  terminal  located  in  Roseville,  MN,  a  suburb  of 
Minneapolis/St.  Paul  (Twin  Cities). 

Prior  to  the  strike.  Midwest's  Twin  Cities  terminal  was  the  largest  in  its  system, 
employing  approximately  100  workers  (including  approximately  75  union  workers),  and 
generating  annual  gross  revenues  of  approximately  $10  million.  The  Union  has  destroyed 
Midwest's  business  in  its  Twin  Cities  market.  Midwest  has  lost  approximately  90%  of  its  gross 
revenues  in  this  market. 

Midwest  has  suffered  considerable  vandalism,  destruction  of  property,  and  union 
violence.  The  attitude  at  the  picket  line  in  Roseville  was  very  militant.  Immediately  following 
the  inception  of  the  strike,  Midwest  was  required  to  hire  security  guards  to  protect  its 
equipment  and  to  provide  safe  passage  to  its  employees  in  and  out  of  the  terminal.  Many  of 
Midwest's  non-union  employees  feared  for  their  personal  safety.  The  intensity  of  the  strike 
was  so  great  that  Midwest  was  unable  to  move  its  equipment  through  the  picket  line. 

As  a  result  of  the  strike  and  strike  violence,  Midwest  has  lost  customers  and  business 
opportunities,  some  of  which  were  significant  accounts.  These  customers  have  cited  acts  of 
verbal  and  physical  harassment  and  vandalism  taken  against  them  for  continuing  to  use 
Midwest  after  the  strike,  and  now  appear  to  be  using  direct  competitors  of  Midwest.  Midwest 
has  been  forced  to  re-paint  a  number  of  its  trucks  in  order  to  conceal  them  to  avoid  strike- 
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related  violence,  e.g..  dropping  of  objects  from  overpasses,  running  and/or  attempts  to  run 
Midwest's  trucks  off  the  road,  and  cutting  the  air  lines  that  supply  the  pressure  to  the  trailers' 
brake  system. 

Such  vandalism  and  harassment  of  Midwest's  customers  in  the  Twin  Cities  market  has 
been  rampant  despite  the  Minnesota  Act  prohibiting  the  use  of  permanent  replacements. 
Even  following  the  court's  restraining  order  granted  to  Midwest,  significant  union  strike 
violence  evidence  continued  both  at  the  picket  line  and  in  places  away  from  the  terminal 
where  it  was  difficult  to  secure  law  enforcement  personnel  to  assist  Midwest 

While  Midwest  was  able  to  contract  with  an  independent  trucking  firm  to  provide  local 
pick-up  and  delivery  services  for  Midwest  during  the  dispute  in  the  Twin  Cities,  these  drivers 
faced  enormous  adversity,  including:  (1)  constant  following  and  harassment, 
(2)  equipment  vandalism,  and  (3)  attempts  to  run  them  off  the  road  and  involve  them  in  traffic 
accidents.' 

The  two  most  significant  acts  of  union  vandalism,  both  of  which  remain  unsolved, 
involved  the  burning  of  one  of  the  tractors  provided  by  an  independent  contractor,  resulting 
in  approximately  $10,000  in  damages;  and  the  mass  vandalism  of  the  equipment  yard  of 
another  local  cartage  company  which  was  providing  pick-up  and  delivery  services  for  Midwest 
in  the  Twin  Cities,  resulting  in  approximately  $75,000  in  damages.  The  result  has  been 
decreased  public  visibility  and  an  adverse  effect  on  Midwest's  present  and  future  business 
opportunities. 

By  contrast,  in  North  Dakota,  Midwest  advertised  for  and  successfully  hired  permanent 
replacement  workers  after  the  strike  began.  Although  Midwest  experienced  some  levels  of 
picket  misconduct  and  isolated  acts  of  vandalism,  the  frequency  and  intensity  of  strike-related 
violence  was  far  less  than  in  Minnesota.  Similarly,  Midwest  has  lost  approximately  45%  of  its 
business  in  North  Dakota  as  compared  to  approximately  90%  in  Minnesota. 

Overall,  the  strike  is  devastating  Midwest's  financial  position.  Only  Midwest's  ability 
to  hire  permanent  replacements  in  North  Dakota  (coupled  with  stronger  and  more  effective 
law  enforcement  assistance  in  that  state),  has  allowed  Midwest  to  salvage  its  business. 


Midwest  continues  to  use  soae  contract  labor  in  Minnesota,  largely  because  of  the  threat  of  losing  the 
restraining  order  if  Midwest  should  hire  penaanent  replaceacnt  worlcers. 
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Nonetheless,  Midwest  is  suffering  a  marked  economic  decline.  Most  notably,  from  the 
inception  of  the  strike  in  August  of  1991  to  the  present: 

o  Midwest's  net  worth  has  declined  by  more  than  $4.5  million; 

o         Midwest  has  experienced  pre-tax  losses  of  approximately  $3,900,000; 

o  Midwest  has  incurred  more  than  $1,160,000  in  total  security  costs  (beyond  iU 

normal  operating  expenses)  in  its  bargaining  unit  operations  in  Minnesota  and 
North  Dakota;  and 

o  Midwest's  gross  revenues  from  those  bargaining  unit  operations  have  decreased 
substantially  from  approximately  $  15  million  in  1991  to  approximately  $4  million 
in  1992. 

Further,  consumer  and  customer  confidence  in  Midwest  appears  to  have  declined 
sharply  as  a  result  of  the  strike.  Customers  report  to  Midwest  salesmen  that  competitors  of 
Midwest  are  telling  them  that  Midwest  shortly  will  be  out  of  business.  Midwest's  competitors 
appear  to  be  using  the  strike  to  scare  away  Midwest's  customers  and  prospective  business. 
Additionally,  union  officials  have  made  statements  which  have  been  aired  on  network 
television  news  broadcasts,  and  could  foster  the  public's  perception  that  the  strike  could  force 
Midwest  out  of  business.  Clearly,  the  strike  has  severely  harmed  Midwest's  competitive  status. 
H.R.  5  -  Altering  An  Established  Substantive  Right  To  Replace 

Concerted  activity,  including  the  right  to  strike,  is  guaranteed  to  private  sector 

employees  covered  by  section  7  of  the  NLRA.  Under  section  8(a)(1)  of  the  NLRA,  it  is  an 

unfair  labor  practice  for  an  employer  to  interfere  with  the  employee  rights  guaranteed  by 

Section  7.  In  addition.  Section  13  of  the  NLRA  states: 

Nothing  is  this  Act,  except  as  specifically  provided  for  herein,  shall  be  construed 
so  as  either  to  interfere  with  or  impede  or  diminish  in  anyway  the  right  to  strike, 
or  to  affect  the  limitations  or  qualifications  of  that  right. 

Accordingly,  in  NLRB  v.  Mackay  Radio  and  Telegraph  Co..  304  U.S.  333  (1938),  the 

Supreme  Court  ruled  that  in  an  economic  (wages  and  benefits)  strike,  employers  may  defend 

their  businesses  by  hiring  replacement  workers  to  permanent  positions  which  last  beyond  the 

strike.  The  employer  must  rehire  a  striker  who  seeks  reinstatement,  however,  should  a 
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vacancy  occur.  In  contrast,  in  unfair  labor  dispute  strikes,  striking  employees  who  make  an 
unconditional  offer  to  return  to  work  must  be  rehired  even  if  doing  so  displaces  replacement 
workers. 

Therefore,  where  an  employer  such  as  Midwest  has  committed  no  unfair  labor 
practices  causing  or  prolonging  the  strike,  the  employer  may  hire  strike  replacements  who  do 
not  have  to  be  fired  at  the  end  of  the  strike  in  order  to  return  the  strikers  to  their  positions. 
In  strike  situations  such  as  that  experienced  by  Midwest,  it  is  extremely  difficult,  if  not 
impossible  to  find  qualified  replacement  workers  willing  to  endure  union  threats,  intimidation 
and  acts  of  violence  to  fill  a  temporary  position  which  lasts  only  until  the  strike  concludes. 

Recently,  in  Trans  Worid  Airlines  v.  Independent  Federation  of  Flight  Attendants. 
109  S.  Ct.  1225  (1989),  the  Supreme  Court  ruled  that  union  employees  on  an  economic  strike, 
who  choose  to  cross  the  picket  line  and  return  to  work,  need  not  be  discharged  to  make  room 
for  strikers  who  have  more  seniority  than  the  crossover  employees  and  who  wish  to  return  to 
work  when  the  strike  ends.  Essentially,  the  Court  held  that  it  is  not  reasonable  to  treat 
crossover  employees  differently  from  newly  hired  permanent  replacement  workers.  In  both 
cases,  the  employer  need  not  displace  these  employees  to  make  room  for  strikers  who  wish 
to  return  to  work  at  the  conclusion  of  a  strike. 

H.R.  5  would  overrule  Mackay  and  Trans  Worid  Airiines.  Moreover,  H.R.  5  would 
alter  Congress'  original  purpose  and  intent  under  the  NLRA  as  upheld  in  Mackay  and  in 
subsequent  cases  now  for  55  years. 

Despite  the  contentions  of  proponents  of  H.R.  5  that  the  right  of  employers  to  hire 
permanent  replacements  is  the  result  of  dictum  in  Mackay.  the  legislative  history  of  the 
Wagner  Act  of  1935  (the  original  NLRA)  preserves  the  right  of  an  employer  to  hire 
replacements,  whether  permanent  or  temporary. 

Although  the  Wagner  Act  does  not  address  the  strike  replacement  issue  directly,  the 
issue  arose  at  several  points  during  the  legislative  debates,  including  in  a  colloquy  on  the 
House  floor  in  which  the  bill's  floor  manager  stated  that  the  employers'  right  to  hire  strike 
replacements  would  be  "just  as  strong  and  secure  after  the  passage  of  this  act  as  they  were 
before."  In  addition,  a  U.S.  Senate  Education  and  Labor  Committee  memorandum  regarding 
the  Wagner  bill  stated: 
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[The  bill]  provides  that  the  labor  dispute  shall  be  "current,"  and  the  employer 
is  free  to  hasten  its  end  by  hiring  a  new  permanent  crew  of  workers  and  running 
the  plant  on  a  normal  basis  ....  The  broader  definition  of  "employee"  in  (the  bill] 
does  not  lead  to  the  conclusion  that  no  strike  may  be  lost  or  that  an  employer 
may  not  hire  new  workers,  temporary  or  permanent,  at  will. 

Also,  shortly  after  Mackay.  Senator  Robert  F.  Wagner  (author  of  the  Wagner  Act)  endorsed 

the  Supreme  Court's  interpretations  of  the  Act  in  Mackay.   In  fact,  excessive  strike  activity 

during  the  1930's  drove  the  establishment  of  the  NLRA. 

Consequently,  H.R.  5  substantively  would  alter  modern  American  labor  law  and  policy 
under  the  NLRA  without  any  legitimate  or  rational  purpose. 
"Jobs  in  the  Balance" 

If  passed  and  found  to  apply  retroactively  to  a  labor  dispute  or  strike  commencing  prior 
to  its  passage,  H.R.  5  would  destroy  Midwest  and  eliminate  the  jobs  of  the  working  Americans 
employed  by  Midwest.  In  effect,  Midwest's  ability  to  hire  permanent  replacements  in  North 
Dakota  is  the  only  thing  sustaining  Midwest  from  the  Union's  apparent  intentional  and 
concerted  efforts  to  eliminate  Midwest  from  the  industry. 

Clearly,  the  NLRA  reflects  long-standing  efforts  to  achieve  and  maintain  a  balance 
between  the  interests  of  employers  and  employees.  This  balance  should  not  be  destroyed. 
To  prohibit  permanent  replacements  in  an  economic  strike  would  harm  this  balance  and 
provide  unions  with  an  unfairly  potent  economic  weapon  to  use  against  employers  in 
bargaining.  Without  the  right  to  hire  permanent  replacements,  an  employer  such  as  Midwest 
has  few  meaningful  alternatives  when  confronted  by  a  strike. 

Moreover,  H.R.  5  is  not  needed  and  represents  bad  economic  policy.  As  in  the  past, 
only  a  small  minority  of  employers  currently  use  permanent  replacement  workers.  Typically, 
as  in  the  case  of  Midwest,  an  employer  uses  permanent  replacements  when  necessary  to 
survive.  A  General  Accounting  Office  (GAO)  study  has  found  that  only  approximately  4% 
of  striking  workers  were  actually  replaced  in  1985,  and  only  approximately  3%  were  replaced 
in  1 989.  Midwest's  experience  in  Minnesota  starkly  demonstrates  that  legislation  such  as  H.R. 
5  prohibiting  permanent  striker  replacements: 

o  encourages  strikes  and  likely  will  lead  to  a  sharp  increase  in  the  number  and 

severity  of  strikes; 
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o         provides  labor  with  an  unfairly  potent  economic  bargaining  weapon,  while  at  the 
same  time  leaving  the  employer  with  few  (if  any)  meaningful  alternatives  where 
a  strike  threatens  its  economic  viability; 
o         destroys  the  balance  of  power  in  collective  bargaining; 
o  curtails  labor-management  cooperation; 

o         fails  to  recognize  the  good-faith  motivation  and  need  of  employers  such  as 

Midwest  to  continue  to  bargain  during  a  labor  dispute; 
o         drives  up  labor  costs  and  fails  to  consider  the  high  cost  to  employers  of  hiring 

new  persoimel,  including  recruiting,  training,  security,  and  productivity  loss; 
o         fails  to  recognize  that  employers  such  as  Midwest  hire  permanent  replacements 
only  when  necessary  to  continue  operations  and  to  minimize  the  inevitable  loss 
of  sales  and  customers  resulting  from  a  strike  and  strike-related  violence; 
o  fails  to  prevent  or  minimize  the  incidence  or  severity  of  strike-related  violence, 

which  results  in  the  costly  destruction  of  an  employer's  property  and  a  serious 
threat  to  nonstriking  employees  and  replacements  who  must  cross  over  the 
picket  tine  to  work; 
o  increases  plant  closings  and  business  shutdowns;  and 

o         destroys  jobs  by  hindering  the  ability  of  employers  such  as  Midwest  to  compete, 

thereby  hindering  our  Nation's  economic  stability  and  recovery. 
While  Midwest  and  similarly  situated  employers  can  try  to  continue  operating  with 
supervisory  staff,  temporary  replacements  or  contract  labor,  attracting  such  labor  is  difficult 
In  contrast,  with  so  many  Americans  already  out  of  work.  Midwest's  experience  reveals  that 
hundreds  of  Americans  eager  to  work  will  seek  employment  as  permanent  replacements  in 
an  economic  strike  despite  the  threat  and  incidence  of  violence.  In  addition,  strikes 
accompanied  by  violence  such  as  the  strike  against  Midwest  make  the  ability  to  attract 
temporary  replacements  and  contract  labor  even  more  difficult.  Clearly,  this  has  placed  an 
undue  burden  on  Midwest  in  Minnesota  where  permanent  replacements  are  no  longer 
allowed.  In  effect,  the  promise  of  retention  of  employment  attracts  replacements,  and  helps 
to  overcome  the  normal  reluctance  caused  by  the  danger  associated  with  strike  violence  and 
crossing  the  picket  line. 
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Without  access  to  permanent  replacements,  an  employer  may  be  forced  to  close  down 
operations  during  a  strike,  just  as  Midwest  was  forced  to  do  in  several  locations.  Closing  down 
is  even  less  feasible  for  smaller  and/or  marginal  employers.  In  either  case,  even  a  short-term 
shutdown  can  put  an  employer's  business  at  risk,  as  Midwest  is  at  risk,  and  can  lead  to  the 
failure  of  the  business.  Finally,  Midwest  and  other  employers  faced  with  a  strike  could  be 
forced  to  accede  to  union  demands  out  of  fear  that  the  strike  will  devastate  their  businesses. 
Each  of  these  outcomes  would  directly  circumvent  the  balance  established  by  the  NLRA  and 
the  Mackay  doctrine. 

In  sum.  Midwest  would  be  devastated  by  federal  striker  replacement  legislation.  The 
ri.sks  Midwest  faces  confronted  with  its  strike  is  the  product  of  the  potency  of  the  strike 
weapon  coupled  with  the  added  force  given  unions  by  Minnesota's  prohibition  against 
permanent  replacements.  Federal  striker  replacement  legislation,  such  as  H.R.  5,  if  applied 
to  Midwest's  ongoing  labor  dispute,  would  force  the  company  out  of  business  and  eliminate 
the  jobs  of  Midwest's  employees. 
The  Need  for  Express  Nonretroactivity  of  H.R.  5 

H.R.  5  is  silent  on  an  effective  date.  Further,  H.R.  5  is  being  mischaracterized  by 
proponents  as  necessary  to  overturn  Supreme  Court  decisions  that  allegedly  have  changed  the 
law  (i.e.,  Mackay  and  Trans  World  Airlines). 

The  recent  controversy  and  confusion  concerning  application  of  the  Civil  Rights  Act 
of  199],  should  compel  Congress  to  provide  explicit  language  in  H.R.  5  assuring  that  the  bill 
apply  only  prospectively  to  labor  disputes  arising  after  its  effective  date. 

In  1990,  Congress  introduced  the  Civil  Rights  Act  of  1990.  At  the  time.  Congress 
sought  to  overrule  a  line  of  Supreme  Court  decisions  concerning  employment  discrimination. 
For  two  years.  Republicans  and  Democrats  battled  over  the  passage  of  this  legislation,  stirring 
much  debate  and  disagreement.  President  Bush  eventually  vetoed  the  Act,  in  part  because 
of  the  bill's  explicit  retroactivity  provision,  and  Congress  failed  to  override  the  veto. 

In  1991,  Congress  re-introduced  and  passed  the  Civil  Rights  Act  of  1991  (the  Act). 
During  the  process,  unable  to  agree  or  compromise  on  whether  the  Act  should  apply 
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retroactively,  Congress  dropped  the  bill's  explicit  retroactivity  provision.  Despite  thousands 
of  Title  VII  cases  pending  at  the  federal  and  state  levels,  Congress  intentionally  left  the  issue 
unresolved. 

Instead,  the  language  of  the  Act  provides  that  "the  amendments  made  by  this  Act  shall 
take  effect  upon  enactment."  While  arguably  this  explicitly  states  that  the  Act  applies 
prospectively,  proponents  of  retroactivity  argue  that  the  rest  of  the  statute  must  be  retroactive 
because  two  provisions  exempt  pre-Act  conduct  and/or  that  the  law  is  "restorative." 

The  legislative  history  of  the  Act  is  contradictory.  Senator  John  C.  Danforth  (R-Mo.), 
the  bill's  Republican  sponsor,  clarified  that  the  law  did  not  apply  to  pre-Act  conduct:  "In  the 
absence  of  an  explicit  provision  to  the  contrary,  no  new  legislation  is  applied  retroactively. 
Rather,  new  statutes  are  to  be  given  prospective  application  only,  unless  Congress  explicitly 
directs  otherwise,  which  we  have  not  done  in  this  instance."^ 

Senator  Edward  M.  Kennedy  (D-Mass.),  the  Democratic  sponsor,  argued  that  the  Act 
did  apply  retroactively  by  characterizing  it  as  a  "restoration  of  a  prior  rule  that  had  been 
changed  by  the  courts",  and  stating  that  "a  newly  restored  rule  is  often  applied  retroactively."^ 

Clearly,  Republicans  and  Democrats  each  hoped  the  Supreme  Court  would  resolve  the 
apparently  conflicting  legal  authorities  in  Bradley  and  Bowen  in  its  favor. 

More  recently,  in  Kaiser  Aluminum  and  Chemical  Corp.  v.  Bonjorno.  494  U.S.  827, 
(1990),  the  Supreme  Court  simply  reaffirmed  that  "where  the  congressional  intent  is  clear,  it 
governs."  But  an  ambiguous  statute  (such  as  the  Civil  Rights  Act  of  1991),  or  a  silent  statute 
(such  as  H.R.  5),  can  defy  any  meaningful  search  for  congressional  intent.' 

Therefore,  leaving  H.R.  5  silent  or  providing  solely  that  it  shall  be  "effective  on  the  date 
of  enactment,"  without  more,  is  vague  and  would  leave  open  whether  H.R.  5  would  apply  to 
labor  disputes  or  strikes  pending  upon  its  passage. 


This  reasoning  follows  the  precedent  of  the  Supreme  Court's  decision  in  Bouen  v.  Georgetown  University 
Hospital,  «88  U.S.  ZOi   (1988). 

This  reasoning  follows  the  precedent  of  the  Supreme  Court's  decision  in  Bradley  v.  School  Board  of  the 
City  of  Richmond,  416  U.S.  696  (1974). 

For  exarr^le,  since  passage  of  the  Civil  Rights  Act  of  1991,  the  federal  courts  have  split  on  the  issue 
in  nijnerous  cases  at  an  exorbitant  cost  to  litigants  and  the  system.  The  issue  is  now  before  the  Supreme  Court. 
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Further,  proponents  of  H.R.  5  are  characterizing  the  legislation  as  "restorative  law" 
designed  to  overturn  Mackay.  The  legislative  history  of  the  NLRA  conclusively  refutes  this 
position,  and  demonstrates  that  the  changes  sought  by  H.R.  5  would  alter  a  substantive  legal 
rigiit  long  held  by  employers.'  Nonetheless,  because  of  the  nature  of  H.R.  5,  controversy  and 
confusion  similar  to  that  spurred  by  the  retroactive  application  of  the  Civil  Rights  Act  is  likely 
given  the  apparently  conflicting  presumptions  in  Bradley  and  Bowen.  Accordingly,  H.R.  5 
could  adversely  affect  pending  matters  (albeit  unintentionally),  including  Midwest's  ongoing 
labor  dispute. 

In  conclusion,  therefore,  H.R.  5  is  not  needed  and  would  harm  the  delicate  balance 
established  by  the  NLRA.  Additionally,  H.R.  5  represents  bad  economic  policy.  H.R.  5  would 
lead  to  increased  strikes  and  the  violence  which  accompanies  strikes,  thereby  hindering  the 
competitiveness  of  American  business  and  labor-management  cooperation.  In  particular,  if 
H.R.  5  is  passed  without  explicit  Congressional  language  stating  that  it  shall  not  apply  to  labor 
disputes  arising  before  its  passage.  Midwest  and  other  employers  could  face  protracted  and 
expensive  litigation  and  could  be  put  out  of  business.  H.R.  5  must  explicitly  provide  that  it 
shall  apply  only  prospectively.  Moreover,  H.R.  5  must  be  defeated. 


In  cootrsst,  the  Civil  Rights  Act  of  1991  irguabty  changed  both  substantive  and  procedural  aspects  of 

the  law. 
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SUBMITTED 

STATEMENT  OF  THE 

NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 

Subject:  H.R.  5,  Striker  Replacement  Legislation 

Before:  Public  Works  and  Transportation  Subconunittee  on  Aviation 

Date:  May  5.  1993 

The  National  Federation  of  Independent  Business  (NUB)  is  a  small  business  advocacy 
organization  made  up  of  more  than  600.000  small  and  independent  business  owners  nationwide. 
Our  membership  parallels  the  national  business  population  in  that  approximately  50%  of  our 
members  own  retail  and  service  enterprises;  25%  are  in  manufacturing  and  construction;  and  the 
remaining  25%  operate  agricultural,  transportation,  mining,  wholesale,  financial,  insurance  or  real 
estate  enterprises.  Our  membership  employs  7  million  people  and  reports  an  annual  gross  sales 
of  approximately  $747  billion.  The  typical  NFIB  member  has  8  employees  and  grosses  about 
$250,000  in  annual  sales. 


Suite  700,  600  Maryland  Ave  S  W  •  Washington,  DC  20024  •  202-554-9000  •  Fax  202-554-0496 
The  Guardian  of  Small  Business  for  Fifty  Years 
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NFIB  members  have  consistently  opposed  labor  law  reform  over  the  years,  and  our 
membership  specifically  opposes  any  attempt  to  curtail  the  right  of  an  employer  to  permanently 
replace  a  striking  worker.  In  fact,  in  a  recent  survey,  81%  of  NFIB  members  opposed  enacting 
striker  replacement  legislation.  NFEB,  the  nation's  largest  small  business  advocacy  group,  wants 
to  express  the  concerns  of  small  business  owners  regarding  H.R.  S  and  to  confirm  our  opposition 
to  the  bill. 

When  G}ngress  enacted  the  National  Labor  Relations  Act  (NLRA),  its  intent  was  to 
establish  a  balance  between  labor  and  management  H.R.  S  would  dismantle  this  delicate  balance 
which  has  been  in  effect  for  over  SS  years. 

Under  the  NLRA,  enq>loyees  are  allowed  to  strike  over  economic  differences.  At  the 
same  time,  employers  have  a  right  to  operate  their  businesses  during  a  strike  by  hiring 
replacements.  The  right  of  the  employer  to  hire  permanent  replacements  was  confirmed  in  1938 
by  the  Supreme  Court  in  the  MacKav  decision,  and  this  right  has  subsequently  been  reaffirmed 
several  times  by  the  Court 
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In  a  strike,  each  side  has  an  inherent  risk.  Strikers  risk  being  permanently  replaced, 
while  the  employer  risks  losing  the  business  if  it  cannot  successfully  operate  through  a  strike. 
These  relatively  equal  risks  were  intended  by  Congress  to  balance  the  bargaining  process  so  that 
no  one  side  had  the  advantage.  If  H.R.  S  is  enacted,  it  would  provide  unions  with  a  risk-free 
bargaining  tool  and  would  allow  them  to  hold  businesses  hostage  until  union  demands  are  met 
It  would  be  destructive  to  many  businesses,  to  jobs  and  to  the  productivity  of  our  country. 

In  recent  years,  attempts  have  been  made  to  insulate  small  business  from  the  adverse 
affects  of  H.R.  5.  These  efforts  have  failed  because  the  bill  poses  not  only  a  direct,  but  also  an 
indirect  threat  to  smaller  businesses. 

Direct  Effects 

Small  businesses  are  labor-intensive.  If  several  key  employees  walk  off  the  job  and 
cannot  be  permanently  replaced,  the  business'  ability  to  survive  could  be  seriously  jeopardized. 
Often  in  a  small  business  every  employee  is  a  key  employee.  Take  for  instance  a  small  plumbing 
contractor  with  10  employees,  eight  of  whom  are  plumbers.  Five  employees,  all  plumbers,  walk 
off  the  job  in  protest  over  wages.  Under  H.R.  5  these  plumbers  are  guaranteed  their  jobs  back 
whenever  they  choose  to  return.  The  owner,  in  the  meantime,  is  left  without  50%  of  his  work 
force  and  two-thirds  of  his  key  employees. 
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H.R.  S  would  allow  the  owner  of  this  plumbing  fum  to  hire  temporary  replacements  and 
to  substitute  management  personnel  for  the  jobs  left  open.  However,  in  a  small  business  setting, 
neither  option  is  feasible.  In  most  cases,  the  employer  is  the  management,  the  accountant,  the 
benefits  specialist  and  the  trouble  shooter.  The  owner  of  the  firm  could  not  continue  to  fulfill 
all  these  duties  and  cover  the  job  demands  of  the  five  plumbers  who  walked  off  the  job. 
Temporaries  would  be  extremely  difficult  to  find.  Where  would  a  plumbing  contractor  find  five 
experienced  plumbers  to  fill  the  five  vacant  positions  for  an  indefinite  (perhaps  only  two  weeks) 
period  of  time?   This  is  even  nwre  problematic  in  rural  areas. 

Some  have  stated  that  temporary  replacements  are  easily  accessible  to  most  firms.  This 
is  not  the  case.  Unlike  larger  companies,  small  businesses  do  not  normally  use  temporary 
placement  services  because  of  the  cost  Instead,  they  find  employees  by  placing  a  "help  wanted" 
sign  in  the  window  or  by  word  of  mouth. 

NFIB  represents  many  family  owned  businesses.  Frequently,  small  business  owners  view 
their  workforce  as  part  of  the  family.  They  are  proud  of  the  cooperative  relationship  they  have 
with  their  employees  because  they  know  how  vital  each  is  to  the  viability  of  their  business. 
Small  businesses  are  a  model  of  cooperation  in  today's  work  environment. 
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Labor  Secretary  Robert  Reich  has  stated  many  times  that  the  labor-management  climate 
should  be  more  cooperative.  NFIB  members  feel  that  it  is  cooperative,  but  if  this  legislation  is 
enacted  the  work  place  will  become  more  confrontational  and  disruptive  because  the  number  of 
strikes  in  both  large  and  small  firms  will  increase  dramatically.  In  this  regard,  H.R.  5  seems  to 
be  the  antithesis  of  what  the  Administration  is  trying  to  accomplish.  To  reiterate  --  if  H.R.  5 
is  enacted,  it  will  erode  the  present  attitude  of  cooperation  that  now  exists  in  the  small  business 
work  place  and  move  us  toward  a  more  confrontational  one. 

Clearly,  H.R.  5  poses  serious  practical  problems  for  small  businesses.  However,  of 
perhaps  deepest  concern  to  NFIB  members  is  that  H.R.  5  appears  to  be  primarily  a  union 
organizing  tool.  The  bill  would  set  up  two  classes  of  workers  --  those  who  are  protected  during 
strikes  (union  member  or  those  in  a  union  certification  process)  and  those  who  are  non-union  and, 
therefore,  not  protected  in  strikes.  Many  of  these  non-union  employees  are  employed  by  small 
business  owners. 
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In  setting  up  two  classes  of  workers,  H.R.  5  clearly  attempts  to  promote  union 
membership  and  union  organization.  It  explicitly  gives  union  members  economic  and  legal 
advanuges  denied  to  non-union  employees.  It  would  create  a  situation  in  which  unions  could 
guarantee  the  jobs  of  workers  if  they  join  the  union,  and  it  would  arguably  put  a  ceiling  over  the 
career  opportunities  of  any  worker  who  remained  on  the  job  or  returned  to  the  job  during  a  strike. 
Such  lopsided  legislation  is  a  direct  threat  to  non-union  business  owners  who  believe  unions 
already  have  too  much  power.  Simply  put.  Congress  should  not  be  in  the  business  of  creating 
or  enhancing  union  organizing  tools. 

It  is  evident  by  recent  statistics  that  union  membership  is  declining  rapidly.  In  addition, 
a  recent  Time/CNN  poll  found  that  73%  of  the  American  people  believe  that  unions  have  too 
much  or  just  the  right  amount  of  power.  Despite  this.  Secretary  Reich  has  publicly  stated  that 
he  is  "deeply  committed  to  reversing  the  trend"  of  union  decline.  While  H.R.  5  is  likely  to  help 
slow  union  decline,  small  business  owners  feel  H.R.  5  is  inappropriate  and  unnecessary.  Unions 
only  represent  a  small  percentage  (11.5%)  of  the  private  work  force.  But  keep  in  mind,  this 
legislation  will  have  an  adverse  impact  on  the  entire  work  force. 


208 


-7- 
By  creating  a  setting  that  favors  confrontation,  the  practical  effect  of  H.R.  S  is  more 
strikes,  diminished  competitiveness  and  lost  productivity.    This  has  been  exhibited  in  Canada, 
where  a  law  similar  to  H.R.  5  exists. 

Indirect  Effects 

No  strike  takes  place  in  a  vacuum.  It  has  repercussions  on  those  employees  who  choose 
not  to  strike,  the  customers  of  the  struck  company,  the  small  businesses  that  contract  out  their 
services  to  a  struck  company,  and  most  importantly  small  businesses  in  the  immediate  vicinity 
of  the  struck  company.  Take  for  instance  a  restaurant  or  gasoline  station  which  caters  to  a 
plant's  workers.  A  short  strike  would  hurt  business;  a  long  one  would  destroy  it  and  the  jobs 
created.  The  restaurant  would  not  have  the  customers  it  once  had,  so  it  would  have  no  other 
choice  but  to  scale  back  its  workforce  by  laying  off  employees.  Eventually  it  would  not  have 
the  revenue  coming  in  to  keep  up  with  overhead  costs,  leading  it  to  bankruptcy. 

The  smaU  business  contractor  is  also  indirectly  impacted  by  a  large  company  being  struck 
in  what  is  referred  to  as  the  "ripple  effect."  Let's  use  the  example  of  a  plumbing  contractor 
again.  The  firm  has  a  $1  million  contract  with  a  local  builder  to  do  all  the  plumbing  work  on 
a  new  construction  project  Knowing  that  a  contract  of  this  size  would  tax  the  firm's  resources, 
the  plumbing  contractor  has  turned  down  other  projects  until  this  job  can  be  finished. 
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The  electrical  union  representing  the  electricians  working  on  the  same  construction  project 
strikes  for  higher  wages.  Further  construction  cannot  take  place  until  the  electrical  work  is 
complete.  As  a  practical  matter  this  leaves  the  construction  at  a  standstill.  While  under  current 
labor  laws  other  construction  trades  may  report  to  work  under  the  "reserved  gate  doctrine," 
shutting  down  one  craft  at  a  critical  stage  in  the  project  may  have  the  effect  of  disrupting  the 
entire  project 

Meanwhile,  our  plumbing  contractor  has  purchased  the  supplies  needed  to  complete  the 
job.  All  pending  work  has  been  rescheduled  and  no  bids  have  been  offered  on  other  work.  In 
a  strike,  the  plumbing  contractor  then  remains  idle,  not  knowing  when  the  strike  may  end  and 
fearing  to  conunit  to  new  obligations  that  may  cause  the  firm  to  be  spread  too  thin. 

The  bills  for  the  surcharged  supplies  come  due.  Cash  reserves  are  depleted  to  pay  the 
bills.  The  owner  can  only  hope  that  the  strike  will  not  last  long.  If  it  does,  plumbers  will  have 
to  be  released  because  they  cannot  remain  on  the  payroll  with  no  revenue  coming  in.  Without 
work  and  without  plumbers,  the  small  business  defaults  on  its  obligations.  Ultimately,  if  the 
strike  is  of  any  real  duration,  the  plumbing  contractor  faces  possible  closure  and  bankruptcy. 

These  are  but  a  few  exanq)les  of  the  ripple  effect  on  small  businesses  if  H.R.  5  is  enacted. 
The  most  troubling  aspect  of  the  ripple  effect  of  H.R.  5  is  that  small  businesses  have  no  say  in 
triggering  the  strike  and  have  no  ability  to  affect  its  outcome.  The  small  business  owner  is  at 
the  mercy  of  the  unions  and  the  company.  The  ripple  effect  of  H.R.  5  is  a  practical,  real  life 
problem  for  small  business  owners. 
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Some  have  tried  to  argue  that  small  business  concerns  about  the  ripple  effect  are 
unfounded.    However,  it  is  very  real  outside  the  beltway.    Small  business  owners  across  the 
country  feel   that  if  striker  replacement  legislation  is  enacted   it  wall   have  devastating 
consequences. 

Some  have  suggested  a  moratorium  on  hiring  striker  replacements  as  an  alternative  or 
compromise,  meaning  that  permanent  replacements  could  not  be  hired  for  a  certain  number  of 
weeks.  Such  a  moratorium  could  be  economic  suicide  for  small  businesses.  It  would  affect  them 
disproportionately  because  most  do  not  have  the  resources  to  sit  out  a  strike,  to  transfer  work  to 
another  location,  to  substitute  managerial  and  supervisory  personnel  for  striking  employees  or  to 
recruit  temporary  replacements.  It  would  also  assure  that  the  length  of  the  strike  would  be 
guaranteed  to  last  for  the  duration  of  the  moratorium.  Not  only  would  the  small  business 
productivity  be  disrupted,  it  would  be  unable  to  compete  equally  with  larger  competitors  who  can 
weather  the  effects  of  a  strike.  If  a  small  business  is,  in  effect,  shut  down  for  a  moratorium 
during  an  economic  strike,  it  most  Ukely  will  never  recover. 

Conclusion 

Small  business  owners  believe  H.R.  5  can  only  be  characterized  as  a  classic  example  of 
legislation  that  is  a  solution  in  search  of  a  problem.  ^4FIB  does  not  see  any  way  to  reach  an 
accommodation  that  provides  striker  replacement  protection  to  some  and  not  to  all.  And  since 
our  over  600,000  members  oppose  striker  replacement  legislation,  so  must  we. 
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RcccnUy.  an  editorial  headline  in  the  Wall  Street  Journal  characterized  the  passage  of  the 
family  and  medical  leave  bill  as  "Job  Destruction  Bill  Number  One."    If  H.R.  5  passes  the 
headline  would  read  "Striker  Replacement:  Job  Destruction  Bill  Number  Two." 
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June   8,    1993 

Honorable  Norman  Y.    Mineta 

Chairman 

Committee  on  Public  Works  and 

Transportation  lf€^ 


U.S.  House  of  Representatives  2^ 

Washington,  D.C.   20515 

Dear  Mr.  Chairman: 


Hi'"' 


It  has  come  to  my  attention  that  prior  to  the  mark-up  on  H.R.  5, 
Congressman  John  Mica  (R-FL) ,  a  member  of  the  Public  Works  and 
Transportation  Committee,  circulated  a  letter  with  an  attachment  to 
every  member  of  the  Committee  concerning  my  testimony  before  the 
Aviation  Subcommittee  in  support  of  the  bill. 

Congressman  Mica  alleges  in  his  letter  that  I  made  "two  inaccurate 
statements"  in  my  testimony,  and,  by  reference  to  the  attached 
statement  of  four  former  Eastern  pilots  and  ALPA  dissidents,  he 
alleges  that  I  "misled  the  Subcommittee"  concerning  my  status  as  an 
Eastern  pilot,  and  that  my  statement  contains  "several  inaccuracies" 
and  "other  questionable  elements."   Without  authenticating  the 
veracity  or  motives  of  the  authors.  Congressman  Mica  closes  with  the 
hope  that  the  members  carefully  review  the  attached  statement  before 
they  vote  on  the  bill. 

I  take  strong  exception  to  the  allegations  made  against  me  and  my 
testimony  in  the  letter  and  the  attached  statement.   Without 
addressing  each  point  specifically,  I  would  simply  submit  that  my 
prepared  statement  and  my  responses  to  questions  in  the  hearing  were 
forthright  and  accurate,  and  that  in  no  way  did  I  attempt  to  mislead 
the  Subcommittee. 

However,  I  am  particularly  offended  by  the  allegation  in  the  statement 
that  I  was  a  party  to  "premeditated  lies"  that  "led  the  Eastern  pilots 
to  suicide."   Nothing  could  be  further  from  the  truth.   As  a  matter  of 
fact,  I  was  personally  involved  in  the  negotiations  and  the 
construction  of  the  back-to-work  agreement  in  July  of  1989,  that 
provided  for  more  than  2,000  striking  pilots  to  return  to  their  jobs. 
The  Eastern  pilot  group  rejected  this  agreement  because  the  coit^any, 
under  the  direction  of  the  court -appointed  trustee,  Martin  Shugrue, 
refused  to  remove  the  replacement  workers  to  make  room  for  an 
additional  900  strikers.   Chairman  Oberstar  corroborated  my  testimony 
on  the  effect  of  the  current  law  regarding  replacement  workers  on  the 
rights  of  the  striking  Eastern  pilots  to  return  to  their  jobs,  and  I'm 
sure  that  Mr.  Shugrue  would  as  well. 
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But  what  is  most  disturbing  about  Congressman  Mica's  letter  and  the 
attached  statement  of  the  four  ALPA  dissidents  is  that  together  they 
appear  to  be  a  part  of  the  ongoing  effort  of  these  individuals  and 
ant i -union  groups  such  as  the  National  Right  to  Work  Committee  to 
discredit  me  personally  and  to  destroy  ALPA.   They  have  been  involved 
in  unsuccessful  litigation  against  our  union  and  their  statement  is 
just  a  rehash  of  baseless  charges.   It  is  most  unfortunate  that  they 
have  chosen  to  use  your  committee  and  the  hearings  on  this  important 
legislation  as  the  forum  to  advance  their  vindictive  campaign  against 
ALPA  and  labor  unions  generally. 

Mr.  Chairman,  I  thank  you  for  the  opportunity  to  set  the  record 
straight  in  this  matter.   I  commend  you  and  members  of  the  Committee 
for  reporting  the  Workplace  Fairness  Act  to  the  House  floor,  and  I 
look  forward  to  working  with  you  in  securing  its  enactment. 


With  best  wishes. 


Sincerely, 


^C^^lAfess:^ 


Randolph  Babbitt,  President 


JRB:ph 

cc:   Members  of  the  Committee 

on  Public  Works  and 

Transportation 
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Dear  Representative  Oberstar: 

Before  Thursday's  markup  of  the  Striker  Replacement  bill,  I 
wanted  you  to  be  aware  of  two  inacirurate  etatements  that  were  made 
during  the  Aviation  subcomtrdttee's  hearing  on  this  issue. 

First,  during  the  hearing  when  I  questioned  Randolph  Babbitt, 
Air  Line  Pilots  Association  (ALPA) ,  he  incorrectly  stated  that  "the 
law  today  stands  In  the  way  of  a  return  to  work  unconditionally 
once  you  have  been  permanently  replaced."   As  Mr.  Babbitt  later 
admitted  when  l  pointed  out  the  inaccuracy  of  his  statement,  "the 
permanently  replaced  pilot  can  come  back  to  work. . . " 

Second,  I  have  attached  the  etatement  o£  four  former  Eastern 
Airlines'  pilots  that  assert  that  Mr.  Babbitt's  statement  submitted 
to  the  Subcomnlttee  contains  several  inaccuracies.   Although  the 
attached  statement  is  in  the  Subcommittee's  record,  I  think  you 
will  find  it  interesting  to  review  prior  to  the  markup. 

In  addition  to  other  issues,  the  pilots  specifically  indicate 
that  Mr.  Babbitt  misled  the  subcommittee  by  implying  that  he  was 
replaced  and  lost  his  job  as  an  Eastern  pilot  because  he  honored 
the  International  ABSOclaclon  of  Machinists  (lAM)  picket  line.   To 
the  contrary,  for  years  prior  to  the  strike  and  throughout  and 
beyond  the  strike,  Mr.  Babbitt  was  employed  full  time  as  ALPA's 
executive  administrator.   He  received  $152,624  in  salax-y, 
allowances  and  expenses  in  this  full-time  union  position  in  19dd. 

The  attached  statement  also  points  to  other  questionable 
elements  of  Mr.  Babbitt's  statement,   r  hope  that  you  will 
carefully  review  this  statement  before  we  vote  on  this  important 
legislation. 

With  my  regards  and  best  wishes,  I  remain, 

Sincere 


JLM:Blp 
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